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1. What should be the most important features in any scheme reform? 

a. Scheme reform should make improvements such to better meet the goals, or 
the balance of goals, that a scheme is intended to achieve. In this case, 
scheme reform should balance (i) affordability, (ii) sustainability, (iii) delivery 
and (iv) indemnification, and ensure the balance achieved is best reflective of 
the needs of (a) those that are paying for the scheme and (b) those that are in 
receipt of benefits from the scheme 

2. On balance, which option or combination of options do you believe best addresses 
the priorities for improving the scheme and why? 

a. Option 3 (hybrid no-fault, defined benefits scheme with common law reserved 
for the severely injured) best meets the appropriate balance of objectives for 
the scheme primarily as it achieves the best improvement in affordability 
without compromising the necessitated tailoring of benefits that are often 
required for the seriously injured.  

b. To put it another way, options 1 and 2 (both fault-based options) only achieve 
superficial, minor and potentially short-term improvements to the affordability 
and sustainability objectives whilst option 4 goes too far in completely shutting 
the door on common law which is quite draconian in approach for the severely 
injured. 

c. Option 3 achieves an appropriate balance, by: 

i. Allowing benefits to be provided as and when they are needed, as 
opposed to having to go through the lengthy process of establishing 
fault ahead of receiving benefits. Receiving benefits as and when they 
are needed will improve rehabilitation and return-to-work outcomes, 
reducing the long-term claims cost of the scheme. 

ii. Reducing the average duration to claim payments and providing 
greater certainty in claim outcomes, which will reduce the return on 
capital requirements for insurers as well as the discrepancy between 
filed profit margins and actual profit margins. 

iii. Re-focusing the use of lawyers in the scheme on those who need them 
most, the severely injured – this will remove the current increases in 
frequency within the scheme (which are primarily a result of legally 
representation on small to medium sized claims), reduce the average 
claim size on small to medium claims which are represented and also 
simplify the claims handling process for all but the severely injured 
claims. 

iv. Based on the breakdown of the components of the premium in the 
discussion paper, whilst I acknowledge that there will be an increase in 
claims costs due to the introduction of (further) cover for at-fault 
claimants under a no-fault system, a number of the non-claim payment 



 

 

proportions of the premium will reduce materially. The following points 
give some rough estimates on the potential reductions: 

1. Insurer profit could reduce from 19% to 10-12%, and the actual 
profit achieved would be much closer to that filed. 

2. Legal and investigation could reduce from 18% to below 5%. 

3. Insurer expenses could reduce from 15% to around 12%. 

v. Hence, overall it is possible that the claimant benefit proportion of the 
premium increases from 45% to 65-75%, which is quite reasonable for 
a CTP scheme 

3. Does fault in an accident remain the most acceptable way of determining eligibility for 
benefits or is it more important that anyone injured on the road is covered, even if this 
means fewer savings in any reform? 

a. To break down your question, firstly I point out that the primary objective for a 
CTP scheme should be that all people injured as a result of an accident 
involving a vehicle are covered by that scheme, within whatever jurisdictional 
limitations apply. If this is not achieved, then the cost is effectively subsidised 
by another broader group of payers, such as tax payers, which is arguably 
less direct of a cost allocation than imposing it on the CTP scheme. 

b. Secondly, the scheme should not have gaps in this coverage, otherwise as 
explained above this will then be subsidised by another, less appropriate 
mechanism. 

c. Finally, the key reason why someone would believe that fault should be 
proven to determine benefits would be to penalise that person that is at fault 
such that there is a reduced occurrence of that person, or as a lesson to 
everyone else, of that negligence occurring again. In reality, people do not 
drive more safely if they know that others have been sued for fault, and 
generally a person will have, if at all, one claim against them in their lifetime 
which is not sufficient to act as a deterrent for themselves or anyone else from 
future claims. Hence, the basis for fault is weak. 

d. There will be some exceptions to the above where proof of fault can assist, 
such as in the case of fraudulent claims, however this can be managed 
through other mechanisms and is not material enough a basis to solely argue 
for a fault-based scheme. 

e. Therefore, having a comprehensive scheme with no gaps, a no-fault scheme, 
is more important than having the fault mechanism to determine eligibility for 
benefits. 

4. Is it more important to reduce CTP prices or to extend benefits to more people? 

a. A balance must be achieved that is comparable to the expectations of both (1) 
the premium payer and (2) the claimant, to the extent that they understand 
what it is they expect. 

b. In the case of NSW CTP, moving to a no-fault scheme would extend benefits 
to more injured people (effectively the at-fault injured persons) which would 
come at a cost to the scheme, however there will be some offset from the 
reduced costs of (and need for) certain service providers. 



 

 

c. Whilst politics might dictate that premium savings need to be demonstrated 
first before reforms can be put through, this is a counterproductive way of 
thinking as the proportion of benefits to claimants needs to be fixed first 
(through scheme reform) which will then make it easier to achieve efficiencies 
which will result in price improvements over time. 

5. Are people better looked after if receiving a negotiated lump sum (often years) after 
the accident or receiving prescribed weekly benefits shortly after making their claim? 

a. Prescribed weekly benefits, whilst not always being as tailored as possible to 
the individual’s needs, received as and when they need it is better than 
receiving a (more tailored) lump sum after a lengthy process of establishing 
fault. Receipt of benefits early can allow early intervention in the return-to-
work and rehabilitation process which can improve the future prospects for a 
claimant as well as the claims costs in the long-term.  

b. Apart from receiving a lump sum after a lengthy process, there is also the 
issues with (1) the negotiation of the lump sum, where insurers can often 
negotiate lower amounts than would be necessary under an annuity stream of 
payments, and (2) the management of a lump sum over the lifetime of the 
claimant, whereby a claimant runs the risk of running out of money if the lump 
sum is not appropriately managed. 

6. Should a greater proportion of funds go to the most severely injured, even if this 
means capping benefits or introducing an excess for low severity injuries? 

a. Yes, the proportions of benefits between low, medium and high severities 
should make sense in the first case within that scheme in isolation before 
comparing across other schemes, and the use of caps and excesses is one 
method of allowing for this equity to be achieved. 

7. If Government retains common law, should there be tighter restrictions and caps on 
various benefits as is the case in other States, or if the Government adopted defined 
benefits should the caps and thresholds reflect what is paid in other States? 

a. To the extent that the needs of the premium payers and claimants in NSW 
mirror what is needed in other states, the benefits under common law or a 
defined benefit system should have some consistency with those states. 

b. In practice, the majority of premium payers and claimants are not in a position 
to understand the correct balance that they require and hence the States 
compare themselves against each other for CTP (and Workers Comp) as 
some form of practical benchmark. 

c. One key differentiator between NSW and other states will be the average 
weekly earnings and also to the extent that this impacts payments for care – 
this should be considered when assigning restrictions, caps and thresholds. 
However, if we are aiming for some consistency in benefits and prices across 
the country, which should realistically be a stretch target, then yes there 
should be some consistency with restrictions, caps and thresholds across 
states. 

8. If the Government retains common law, what is the best method and threshold to 
determine eligibility? 

a. I am not an expert on this, however I would suggest Whole of Person 
Impairment scales as a starting point with some consideration to (1) how rigid 



 

 

this scale is for the types of injuries possible vs the specifics to an individual 
claimant, and (2) how to deal with claimants who are in-and-around the 
threshold and therefore potentially exaggerate claims to get over the 
thresholds. 

9. If Government retains common law, what mechanisms should be adopted to resolve 
claims more quickly and avoid lengthy negotiations and disputes? 

a. In a practical sense, NSW currently has a huge push by lawyers not unlike the 
circumstances preceding the tort reforms of the early 2000s. Hence, I believe 
that any perfected process on paper to try to streamline the negotiation 
process and get claimants reasonable benefits as early as possible will prove 
futile in practice unless mixed with some of the reforms of the no-fault options 
offered by the discussion paper and / or the tort reforms of the early 2000s. 

10. Should there be limits to legal expenses, especially for small claims, and should legal 
expenses be linked to the work performed or the value of the claim? 

a. Like many other reforming industries, legal expenses for CTP should be on a 
fee-for-service basis with full transparency for claimants, the scheme regulator 
and any service provider to which this information is of relevance 

b. Hourly rates should be limited within an acceptable band that is reviewed 
annually in conjunction with scheme regulators and the representative body 
(or bodies) for the legal fraternity. 

c. If this method does not allow for legal expenses to average to a reasonable 
level based on the value of the claims they attach to, then further limitations 
should be applied. 


