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Introduction 
 
AMA is a medico-political organisation that represents doctors in training, career 
medical officers, staff specialists, visiting medical officers and specialists and general 
practitioners in private practice.   
 
AMA (NSW) welcomes the opportunity to make a submission in response to the 
Regulation of Legal Costs for Work Capacity Decision Reviews Discussion Paper.   
 
Any questions regarding this submission should be directed to: 
 
 
Andrew Took 
General Counsel and Director of Medico-Legal and Employer Relations 
AMA (NSW) 
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Focus questions  
 
Focus question 1: Should the regulation provide for payment of legal costs in 
connection with all work capacity decision review types – i.e. Internal Reviews, 
Merit Reviews and Procedural Reviews?  
 
Focus question 2: Should the regulation provide for payment of legal costs 
only where the review results in a recommendation to change the work 
capacity review decision? 
 
Focus question 3: Should a new class of review be prescribed to regulate legal 
costs, such as reviews where legal services are provided by approved 
providers, or reviews where the worker first engaged an approved advocacy 
service? 
 
AMA (NSW) agrees with the observation that the workers compensation legislation is 
complex, and many injured workers face difficulty in understanding their rights and 
responsibilities following a workplace injury. From our perspective, reform in this area 
allowing injured workers to access appropriate legal advice while controlling costs, 
will alleviate some of the pressure on our members and health professionals 
altogether, and place it on those equipped with the skills and expertise to manage 
these legally complex cases.  
 
A doctor’s role in providing support is not limited to the facilitation and provision of 
healthcare and rehabilitation, but emotional support as well, as doctors can be 
treating injured workers for long periods of time and in some cases on an ongoing 
basis. The role is an onerous one, with the constant provision of reports and 
justification for courses of treatment, and can take its toll on members. Without legal 
advice and representation, patients turn to their doctors for advice and support.  
 
AMA (NSW) welcomes the proposal to allow payment for legal services in connection 
with work capacity decision reviews, as this will even out the playing field between 
injured workers who are unable to access legal advice, and businesses who often 
have access to legal counsel in-house; while also assisting our members who are 
often closely involved in such processes in supportive roles and who bear a great 
deal of pressure in trying to both assist their patients, and facilitate the efficient 
running of the workers compensation process.  
 
Focus question 4: What is a fair and reasonable maximum cost for provision of 
legal services in connection with a work capacity decision review, and what 
criteria should be used to determine a fair and reasonable maximum cost? 
 
Focus question 5: Should the regulation use a single fixed maximum cost that 
will generally apply across all eligible reviews, or should the regulation use a 
more complex maximum cost structure to more directly influence behaviour 
(such as sound primary decision making) and achieve positive regulatory 
outcomes (such as early and sustainable return to work)? 
 
AMA (NSW) agrees that fixing maximum costs for legal services payable in 
connection with work capacity decision reviews provides protection against driving 
behaviours that might discourage early and sustainable return to work for injured 
workers.  
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While we cannot prescribe the amount the new regulations should cap services at, 
we encourage the SIRA to be mindful of the financial background of the majority of 
injured workers, their access to legal services and incentive to legal firms to take 
such cases on.  
 
Further, AMA (NSW) would stress the importance of flexibility in this aspect, as a 
“one size fits all” approach cannot accommodate the variety and differing level of 
difficulty demonstrated in cases within this area. Legal practitioners should have the 
ability to stratify their charges against the complexity of the specific matter and the 
time involved, while being mindful of the relevant cap.  
 
Focus question 6: In what circumstances should one party be required to bear 
the other party’s legal costs?   
 
AMA (NSW) agrees that a costs provision effectively making a party liable for the 
other’s costs based on review findings, may be an effective regulatory mechanism to 
discourage reviews being requested where it is apparent the review will not find fault 
with the original merit or procedure of the decision.  
 
Focus question 7: What measures might be included in the regulation to better 
promote and encourage compliance? 
 
AMA (NSW) believes a costs disclosure requirement would certainly be a beneficial 
compliance mechanism. Prescribed costs should be “graded” on multiple elements, 
including complexity and time spent, to mitigate the risks of maximum costs being 
charged where it is unwarranted. We would also encourage a review mechanism for 
accounts prior to their being processed.  
 
Focus question 8: How should eligible legal costs be billed, paid and claimed? 
 
Focus question 9: What are the important operational and administrative 
matters that must be considered when designing this regulation?  
 
AMA (NSW) has no further comment to make in respect of operational and 
administrative considerations at this time.  
 
Focus question 10: Do you have any innovative ideas that might be 
incorporated into the legal costs regulation or otherwise enhance the 
regulation? 
 
Focus question 11: Are there any other matters relevant to the legal costs 
regulation that have not been addressed elsewhere in the SIRA discussion 
paper or your submission?  
 
AMA (NSW) is supportive of the examples proposed by SIRA in respect of 
innovation; specifically the funded advocacy model which would see a group of 
independent legal professionals providing funded advocacy services for injured 
workers in connection with reviews. This would go to our earlier point of achieving 
equilibrium between injured workers who often have mid to poor income and limited 
to no access to proper legal advice, and employers who often have the benefit of in-
house counsel, or if not, the financial comfort to access legal advice externally.  
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Conclusion  
 
AMA (NSW) supports the move toward allowing legal practitioners to be paid when 
acting for workers in connection with work capacity decision reviews, subject to 
controls such as capping being in place. This will alleviate some of the pressure from 
doctors, who are often consulted by patients who do not have access to legal advice 
and who are looking for support; and in turn encourage a fairer workers 
compensation system.  




