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Review of the NSW Motor Accidents Compulsory Third Party Scheme 
(“CTP Scheme”) 

 
EXECUTIVE SUMMARY 

of the submission of 
The Law Society of New South Wales 

 
1. The Current Scheme 

 
The Law Society is pleased to participate in the Government’s collaborative reform 
process. 
 
The current scheme provides fair compensation to injured motorists and meets the 
scheme’s objective of providing benefits and support in relation to compensable injuries. 
 
The current scheme is fundamentally sound and continues to meet its policy goals of 
affordability, sustainability and efficiency. The scheme has proven stable and predictable 
with respect to moderate and severe injuries. 
 
The current scheme, although primarily a fault-based common law system already has 
significant “no-fault” benefits providing a safety net to a range of individuals including 
children, those who are catastrophically injured, those who are injured as a result of 
blameless accidents, or those who receive no-fault ANF benefits. The current scheme is 
already a “hybrid scheme”. 
 
Benefits are considerably higher than in other states, and this is something about which 
the Government should be proud. Comparisons with other states are therefore not 
useful. 
 
There has been a substantial increase in legally represented small claims. The Law 
Society, Australian Lawyers Alliance and NSW Bar Association, in March 2016, put 
forward a joint proposal that we believed would address this problem quickly and return 
the scheme’s historic stability.  The proposals, which involved amendments to the Motor 
Accidents Compensation Regulation 2016, were directed at children’s claims and small 

legally represented claims and aimed at disincentivising the involvement of lawyers in 
particular types of matters. 
 

2. Scheme Redesign 
 

 The Law Society’s proposal for legislative scheme re-design involves: 
 

 an expansion of the no-fault Accident Notification Form (“ANF”) to $25,000 with 
insurers to pay medical expenses as incurred and benefits to replace loss of 
earnings on a fortnightly basis for up to 12 months.  No legal fees would be 
recoverable. 

 

 Alternatively, a reformulated no-fault benefit (“NFB”) regime would be formulated by 
amending the provisions of section 84A of the Motor Accidents Compensation Act 
1999 (“the Act”) which deals with financial hardship to reverse the onus of proof. 

Medical expenses and loss of earnings would be payable for up to 12 months up to 
$25,000.  No legal fees would be recoverable. 

 

 For fault-based claims we propose changes to the legal cost structure where the 
total damages / settlement is $50,000 or less (net of ANF).  Regulated legal costs 
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only would apply.  Contracting out would be available in respect of the proportion of 
total damages / settlement in excess of $50,000 (net of ANF). 

 
3. Benefits 

 
Modifications are suggested with respect to care costs only.   

 

 Future gratuitous care could be restricted to those with a Whole Person Impairment 
(“WPI”) in excess of 10% (ie the same cap as for non-economic loss).   
 

 Future paid care could be capped in accordance with section 141B of the Act 
(currently $29.44 per hour). 

 
The Law Society is strongly opposed to any linking of loss of earnings to the non-
economic loss impairment threshold. 
 

4. Claims processes 

 
Several recommendations are put forward to improve scheme processes, to achieve 
improved timeliness and cost savings.  These include: 

 
(a) MAS 

 
There is a need to address blockages created by the Medical Assessment Service 
(“MAS”).  We recommend: 
 
 Removing causation as a medical assessment matter under section 58 of the 

Act to be determined by MAS 
 Allowing Claims Assessors to determine what injuries are caused by an 

accident 

 Restricting each party to one Application for Further Assessment before 
lodgement of a Claims Assessment and Resolution Service (“CARS”) 
Application for general assessment. 

 
(b) Pre-filing requirements 

 
Removal of pre-filing requirements in sections 89A – 89E of the Act in preference for 
a less formal dispute resolution process.  It could be presided over by CARS 
assessors with a compulsory conference following appointment of the Claims 
Assessor. 
 

(c) Open disclosure 
 
An open mandated disclosure model as exists in Queensland is recommended.  It 
would reduce the time taken to resolve a claim and reduce opportunities for claims 
fraud and exaggeration. 
 

(d) Late Claims 
 
The late claim dispute process should be removed, together with the right for insurers 
to reject claims lodged within three years.  Alternatively, late claim determinations of 
Claims Assessors should be binding on the insurer.  
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(e) Streamline workers compensation paybacks 
 
There should be a bulk billing agreement between the workers compensation and 
CTP insurers. 
 

5. Response to Option 3 
 

Defined benefit schemes such as those operating in Victoria fall far short of delivering full 
and fair compensation.  There is a substantial shortfall, for example, with payments to 
compensate for loss of pre-accident earnings.  Many people, including those assessed at 
under 10% WPI have injuries that impact upon their capacity to earn until retirement and 
not an arbitrary period of three or five years. 
 
It is not fair that accident victims should surrender benefits to subsidise payments to the 
negligent drivers who caused their accident. 

 
Experience in the US has shown that no-fault regimes have higher compensation costs 
and more dramatic cost growth over time, largely due to higher medical costs. 

 
The Victorian scheme is Government underwritten and running at a deficit and would not 
work efficiently in NSW with private insurers, some of which may be driven out of the 
market. 

 
6. Response to Option 4 
 

The New Zealand scheme is Government underwritten and is predicted to operate at a 
deficit in the next year. 
 
Such schemes do not remove disputation between the parties and there can be multiple 
disputes during the life of a claim. 

 
The Law Society opposes the payment of no-fault benefits by way of a “drip feed” 
process which provides a negative psychological impact for injured persons compared to 
access to meaningful lump sum compensation. 

 
7. Policy Considerations 

 
 Responses to the policy questions raised in the Options Paper are set out below: 
 

1. Should there be a support or a safety net for anyone injured on the roads by 
vehicles that are not part of the insurance system (like bicycles) even if that 
increases the overall cost of CTP?  

 
 There are finite resources available which should be used to fairly compensate 

those injured by the operation of a motor vehicle, as was the original intent of the 
scheme. 

 
2. Is it better to make a claim against your insurer as opposed to the insurer of 

the at-fault driver? If so, why? 
 

The Law Society does not accept that injured persons will have an improved claims 
experience if a claim is made on a first party basis rather than a third party basis. 
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3. Should Government retain competitive private underwriting, or give 
consideration to a return to public underwriting delivery?  

 

If insurer profit is restrained then NSW should continue to adopt a private indemnity 
model. 
 
If a largely defined benefit scheme was introduced then public underwriting would 
be the best alternative. 

 
4. How should the Government best deal with fault (including injuries without 

another party to sue), illegal acts and contributory negligence in any reform? 
 

The fault-based system is fairer than a limited defined benefits scheme and injured 
motorists should not have their benefits reduced by extending coverage to those 
who caused the accident.   
 
Scheme redesign proposals have been put forward which would increase the 
current ANF or amend the current hardship provisions by reversing the onus of 
proof. 
 
The current common law system adequately balances the respective culpability of 
the injured person and the insured driver.  Further guidelines from SIRA might be 
helpful as to the type of conduct that will ordinarily result in a particular range of 
contributory negligence findings. 

 
5. What changes to the CTP Scheme should increase competition?  

 
Introducing the recommended process improvements would improve timeliness of 
claims and attract new insurers as would introduction of the many measures 
recommended in the Report of the Independent Review of Insurer Profits. 
 
Any defined benefits-only scheme as outlined in Option 4 is likely to stifle 
competition and the increased administrative costs, particularly in the early days of 
a new scheme, may dissuade insurers from entering the market.   
 

 
 


























































