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Introduction 

 
icare supports SIRA in its aim to create a fairer, more sustainable and customer 

focused workers compensation system. To achieve this aim, it is necessary to 

consider the impact on key stakeholders, employers and injured workers, as well as 

any impact on icare’s ability to operate effectively. It is critical that the new 

regulation is appropriately designed as a principles-based customer-centric model, 

and effectively implemented. It should be tailored to allow simple application and 

avoid any unnecessary administrative burden or cost.  

 

While ensuring that the appropriate regulatory oversight is in place, it is also 

important that the Nominal Insurer is able to make business decisions on matters 

affecting its operation. Of particular concern are issues surrounding the calculation 

of premiums, which have a direct impact on employers, icare’s funding, and the 

funding and long term sustainability of the Workers Compensation Scheme. 

 

icare welcomes the opportunity to provide feedback on the proposed Workers 

Compensation Regulation 2016. It has comprehensively reviewed the public 

consultation draft and the accompanying Regulatory Impact Statement and Better 

Regulation Statement. 

 

Consultation process 
 
On 3 June 2016, amendments were created by the Workers Compensation 

Amendment (Premiums) Regulation 2016 that significantly changed the consultation 

draft. Consequently, some provisions that form part of the consultation draft are now 

redundant and new provisions that will form part of the remade regulation are ‘out of 

scope’. icare is concerned that this may have created flaws in the consultation 

process. It suggests there is an argument against making significant changes to the 

Regulation after the release of the consultation draft because the Regulatory Impact 

Statement and Better Regulation Statement does not address the social and 

economic impacts of these changes. 
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In relation to the now redundant Insurance Premiums Order and the repealed 

section 170 of the Workers Compensation Act 1987, and the need to reference and 

apply the Market Practice and Premiums Guidelines, icare notes that many of the 

references to these instruments in the consultation draft have been addressed with 

the introduction of the Workers Compensation Amendment (Premiums) Regulation 

2016. However, comments have been provided under the relevant sections as there 

are still some references that need to be amended. 

 

Timeline 

 
icare requests that SIRA provide an update as to what changes will be made to 

the Regulation and when these changes will occur. This is to clarify ambiguity in 

the Regulatory Impact Statement and Better Regulation Statement, as to whether 

changes will be made before or after 1 September 2016 and whether they will be 

implemented separately to the staged repeal. 
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Part 1 - Preliminary 

 
Part 1, clause 3 (a) and (b) 

All references to the Insurance Premiums Order are redundant and need to be 

reviewed in accordance with the Market Practice and Premiums Guidelines and 

changes to the Workers Compensation Act 1987. 

 

Part 2 – Work-related diseases 

 
icare has no comments or concerns about this part of the consultation draft. 

 

Part 3 – Pre-injury average weekly earnings 

 
Part 3, clause 7 

The purpose or rationale of the proposed changes to clause 10A of the existing 

Regulation (clause 7 in the consultation draft) has not been fully addressed. The 

Better Regulation Statement notes the proposed title change from ‘Prescribed 

number of hours – calculation of PIAWE’ to “Minimum number of hours each 

week’ for simplification. 

 

icare recognises the need to provide certainty around ambiguous terms.  

However, given the Workers Compensation Act 1987 includes references to 

number of hours per week (in particular, 15 hours a week under section 37), that 

the proposed change may create confusion if it is not linked to the calculation of 

PIAWE. 

 

Part 4 – Indexation of amounts of benefits 

 
icare has no comments or concerns about this part of the consultation draft. 

 

Part 5 – Return-to-work programs under the Workplace Injury Management and 

Workers Compensation Act 1998 
 
Part 5A  

icare notes that prior to the release of the consultation draft, the existing 

Regulation was amended inserting Part 5A - Return to Work and Support; 

however, the consultation draft does not contain this amendment. 
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Part 5, clause 17 (2) (b) 

Removing the option for employers to establish shared return to work programs 

may limit future employer initiatives. The lack of use of this option in the past does 

not necessarily indicate the option has no value; rather, it may indicate the 

potential has not yet been fully realised. Recent work undertaken by icare is 

looking to utilise this option to develop more innovative return to work solutions 

for employers. 

 

Part 6 – Approval of workplace rehabilitation providers 

 
icare has no comments or concerns about this part of the consultation draft. 

 

Part 7 – Notices and claims procedure 

 
Part 7, clause 36 

Clause 43(3) of the 2010 regulation provides a defence for failure to comply with 

section 74(2B) of the 1998 Act (which required section 74 notices to be 

“expressed in plain language”) where the section 74 notice complied with the 

relevant guidelines issued by the Authority.  

 

While section 74(2B) of the 1998 Act has been repealed, it is not apparent why 

the issuer of a section 74 notice should not be able to plead as a defence against 

an alleged failure to comply with the requirements of section 74 of the 1998 Act 

that the issuer complied with guidelines issued by the Authority relating to how 

the notice was to be expressed.  

 

icare’s view is clause 43(3) of the 2010 regulation should be retained in amended 

form (becoming clause 36(3)). This clause should provide a defence to 

prosecution for an offence of failing to comply with section 74 of the 1998 Act where 

it is established the notice issued by the insurer complied with guidelines issued by 

the Authority as to the form and substance of the notice.  
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Part 7, clause 39 

The provisions with respect to the exchange of information, in particular clause 39 

in the consultation draft, have not been amended. While it is out of scope 

according to the Better Regulation Statement, given the new governance 

arrangements it would be helpful to have a clear regulatory regime governing the 

exchange of information. In particular, the powers of SIRA to require insurers to 

provide claim information are not clear. 

 

Part 7, clause 39 (3) 

This clause contains a new penalty offence, and while this change has been 

noted in the table under the list of amendments, it has not been noted as a policy 

change. 

 

The rationale for the introduction of a penalty in the table in the Better Regulation 

Statement is that the equivalent penalty has been removed from the penalty 

notice provisions under Schedule 5. With respect to this view, the introduction of 

a new 50 unit penalty provision under new clause 39 is not an equivalent 

replacement penalty to a 20 penalty unit provision (or $200 penalty notice 

offence) that has not been in place since 2005. 

 

The penalty notice offence under Schedule 5 of the Regulation is redundant and 

has been since the penalty was removed from the Workplace Injury Management 

and Workers Compensation Act 1998 in December 2005. The penalty provision 

was removed from the 1998 Act following other amendments to the dispute 

resolution process that prevented insurers from relying on reports not provided in 

the dispute notice as evidence at the Workers Compensation Commission 

(sections 73 and 126 of the 1998 Act). 

 

In addition, compliance with the clause is subject to the concept of the relevance of 

any given report. That is, the clause provides that only ‘relevant’ reports need be 

attached to a dispute notice. What constitutes a ‘relevant’ report will vary from case 

to case and require the decision maker to exercise judgement in relation to what 

reports are relevant. icare’s view is that it is not appropriate to introduce a penalty in 

these circumstances.  
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It is icare’s view that the introduction of the penalty offence now is excessive and 

unnecessary. icare is not aware of any evidence requiring the need to apply the 

penalty now, some 11 years after it was removed, and that the current dispute 

resolution process works effectively in informing workers of the information used 

to decline liability for compensation (sections 73 and 126 of the 1998 Act). 

 

If the purpose of the new penalty is to ensure workers get access to information 

about their claim, it is suggested that this is not an appropriate mechanism as the 

obligation to provide reports under clause 39(3) relates only to insurer decisions 

to dispute liability or discontinue weekly payments.  Workers can make an 

application to the insurer at any time to have access to their claims information 

under the Privacy and Personal Information Act 1998. 

 

Part 7, clause 40 

Clause 40 relates to Interim Payment Directions (IPD) for weekly payments of 

compensation. A worker may seek an IPD for weekly payments of compensation 

not exceeding 12 weeks or medical treatment not exceeding $7,500 

(cumulatively).    

 

Section 297 of the 1998 Act provides there is to be a presumption that an IPD 

order in relation to weekly payments of compensation is warranted except in 

specific circumstances, including circumstances prescribed by clause 40 of the 

regulations. Clause 40 negates any presumption in favour of granting an IPD in 

relation to weekly payments of compensation where a section 74 notice disputing 

liability has been issued.  

 

There is no equivalent clause in relation to the granting of an IPD order 

concerning a medical treatment dispute. That is, a section 74 notice regarding 

medical treatment does not negate the presumption in favour of granting an IPD.  

 

In icare’s view, there is no apparent policy reason why a section 74 notice 

disputing liability for weekly payments should negate the presumption in favour of 

granting an IPD, but a section 74 notice disputing liability for medical treatment 

should not.  
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icare considers clause 40 should be amended so that the issuing of a section 74 

notice disputing liability negates the presumption in favour of granting an IPD 

order for medical treatment (under section 297(4)(d) of the 1998 Act) and weekly 

payments of compensation (under section 297(3)(e) of the 1998 Act).    

 

This would not prevent the Registrar (or the delegate of the Registrar) from 

making an IPD order; it would merely result in there being no presumption in 

favour of granting an IPD order in circumstances where a section 74 notice 

disputing liability had been issued.  

 
Part 8 – Restrictions on obtaining medical reports 

 
icare has no comments or concerns about this part of the consultation draft. 

 

Part 9 – Insurance policies 

 

Part 9, clause 48 (1) 

The amount of $175 is prescribed as the administration fee payable under section 

155AA of the Workers Compensation Act 1987. icare suggests the amount should 

be subject to change and that the Nominal Insurer costs to process the claim 

should be a business decision. Further, the amount stated should be an amount 

that aligns with the minimum premium in the Market Practice and Premiums 

Guidelines. 

 

Part 9, clause 48 (5) 

This clause provides that SIRA may waive payment, either in full or part, of an 

administration fee or late payment fee payable under section 155AA of the 

Workplace Injury Management and Workers Compensation Act 1987. 

icare believes this is an onerous arrangement and that the right to waive the 

administration fee and late fee for a claim made on an exempt employer should 

be a business decision for icare rather than a decision for the regulator. 
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Part 9, clause 54 (1) 

This clause provides that for the purposes of section 175D (2) (c) (ii) of the Workers 

Compensation Act 1987, the amount of $750,000 is prescribed in relation to a policy 

of insurance issued at or after 4pm on 30 June 2014. 

 

The prescribed amount has an effect on the amount of premium collected by the 

Nominal Insurer from grouped employers. Therefore, the threshold ‘amount’ should 

be a business decision and is usually aligned with the Payroll Tax Act 2007 and or 

Tax Administration Act 1996 definitions. 

 

Further, there should be a reference to the prescribed amount in the Market Practice 

and Premiums Guidelines. 

 

Part 10 – Modification of provisions applying to self-insurers 

 

icare has no comments or concerns about this part of the consultation draft . 

 

Part 11 – Workers Compensation Operational Fund 

 

Part 11, clause 60 

All references to the Insurance Premiums Order are redundant and need to be 

reviewed in accordance with the Market Practice and Premiums Guidelines and 

changes to the Workers Compensation Act 1987. 

 

Further, the reference to the experience adjustment factor should be removed, as 

this is a premium component used pre-30 June 2015 and is no longer relevant to 

premium calculation. 

 

Part 11, clause 61 

Reference to the Experience adjustment factor should be removed, as this is a 

premium component used pre-30 June 2015 and is no longer relevant to premium 

calculation. 
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Further, the amount of the Mine Safety Premium Adjustment should not be included 

as premium. 

 

Part 11, clause 62 

All references to the Insurance Premiums Order are redundant and need to be 

reviewed in accordance with the Market Practice and Premiums Guidelines and 

changes to the Workers Compensation Act 1987. 

 

Part 12 – Deemed employment 

 
icare has no comments or concerns about this part of the consultation draft . 

 

Part 13 – Insurers’ Guarantee Fund 

 
icare has no comments or concerns about this part of the consultation draft . 

 

Part 14 – Penalty notice offences 
 
icare has no comments or concerns about this part of the consultation draft . 

 

Part 15 – Marketing of work injury agent services 

 
icare has no comments or concerns about this part of the consultation draft . 

 

Part 16 – Costs 

 
icare has no comments or concerns about this part of the consultation draft, but 

observes the note in clause 86 refers to section 337(3) of the 1998 Act. This section 

still refers to the defunct nomenclature, ‘legal practitioner’ rather than the term 

utilised in the Legal Profession Uniform Law (NSW) – namely, ‘a law practice’.  

 

Also the definitive article ‘the’ should be placed before the multi-word noun ‘law 

practice’ in clauses 87(3) and 91(3).    
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Part 17 – Insurance premiums 
 

Part 17, clause 133 

Refers to the retro-paid loss premium policy; however, as part of the recent 

co-design program, icare is changing the name of this policy to the Loss 

Prevention and Recovery premium policy. It would be preferable if all references 

to retro-paid loss could be changed to ‘alternative premium calculation models’ so 

that any future amendments to the name of a product or the introduction of other 

products can be effected without the need to change regulations. 

 

Also refers to section 168A of the Workers Compensation Act 1987, which has 

recently been repealed. 

 

Part 17, clause 136 (4) 

All references to the Insurance Premiums Order are redundant and need to be 

reviewed in accordance with the Market Practice and Premiums Guidelines and 

changes to the Workers Compensation Act 1987. 

 

Also, in this clause, small employer, in relation to a policy of insurance, has the same 

meaning as in the relevant Insurance Premiums Order that applies to that policy. In 

the Insurance Premiums Order, small employers are no longer required to submit 

estimated wage forms and this is not reflected in the Regulation. Therefore, the 

clause should refer to the lodgement requirements under the Market Practice and 

Premiums Guidelines. 

 

Part 17, clause 137 (2) 

This clause requires retro-paid loss employers to lodge wage estimates two months 

prior to the policy commencement date. However, this requirement should be 

removed as the recent co-design process for the optional ‘alternative premium 

calculation model’ requires employers to lodge estimated wages prior to the policy 

commencement date. 
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Part 17, clause 141 

All references to the Insurance Premiums Order are redundant and need to be 

reviewed in accordance with the Market Practice and Premiums Guidelines and 

changes to the Workers Compensation Act 1987. 

 

Further, this clause should refer to the Market Practice and Premiums Guidelines for 

the cost of claims. Enactment of the Workers Compensation Amendment 

(Premiums) Act 2016 has recently amended this definition. 

 

Part 17, clause 141 (1) 

Refers incorrectly to paragraphs (a) and (b) - should refer to paragraphs (a) and (c). 

 

Part 17, clause 141 (1) (b) 

Refers to policies commencing after 30 June 2015, which have condensed claims 

costs for premium calculation purposes. This is now defined in the Market Practice 

and Premiums Guidelines. 

 
Part 17, clause 143 (7) 

The large claim limit should be a business decision for the Nominal Insurer to ensure 

it is able to provide customers with products that best suits their needs and appetite 

for risk. 

Part 17, clause 144 (1) 

Incorrectly refers to paragraphs (a) and (b) - should refer to paragraphs (a) and (c). 

 

Part 17, clause 146 (2) 

Refers to section 170 of the Workers Compensation Act 1987, which has been 

repealed. Should refer to the Market Practice and Premiums Guidelines. 

 

Part 17, clause 149 (2) 

Should be reworded to include electronic delivery of notices: ‘…nothing in this 

subclause prevents the sending of any such notice to an employer by a postal or 

courier service or electronically’. 
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Part 17, clause 150 

Refers to section 170 of the Workers Compensation Act 1987, which has been 

repealed. Should refer to the Market Practice and Premiums Guidelines. 

 

Part 17, clause 161 (1) 

All references to retro-paid loss should be changed to ‘alternative premium 

calculation models’. 

 

Part 17, clause 163 (1) 

All references to retro-paid loss should be changed to ‘alternative premium 

calculation models’. 

 

Part 18 – Miscellaneous 

 
Part 18, clause 167 

Refers to the Authority disclosing information, including Nominal Insurer information. 

icare questions whether this should this be a reference to the Nominal Insurer 

disclosing information. 

 

Part 18, clause 176 

The draft 2016 regulation does not include a clause equivalent to clause 185 of 

the 2010 regulations. Clause 185 of the 2010 regulations repeals the Workers 

Compensation Regulation 2003.  

 

Where such a clause to be included in the 2016 regulations it would be numbered 

clause 176. 

 

Given clause 38 of Part 5 of Schedule 8 of the 2016 draft regulation provides the 

2010 regulation is retained for exempt workers, a clause specifically repealing the 

2010 regulation may cause confusion. 

 

icare’s view is the 2016 regulation should include a clause repealing the 2010 

regulations but in terms consistent with clause 38 of Part 5 of Schedule 8 (refer 

comments below re clause 38).   
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Schedule 3, clauses 1 and 7 

icare suggests definitions for the ‘Authority’ and ‘Nominal Insurer’ entities be 

included, as they are referred to throughout the consultation draft. 

 

Schedule 3, clause 18 

icare suggests that the requirement for the Authority to approve policy cancellations 

is impractical and onerous, given the number of policies cancelled each year. It 

suggests this clause be changed to allow the Authority to give the Nominal Insurer 

approval to cancel policies under certain circumstances, such as where there are 

liquidations or bankruptcies. 

 

Schedule 3, clause 23 

This clause specifies that the indemnity provided by a policy is conditional on 

compliance by the employer with the provision of the policy, the Act and the 

regulations under the Act; however, neither this clause nor the Act provide for what 

can happen if an employer does not comply with requirements, such as having their 

policy cancelled. 

 

Schedule 3, clause 24 (2) 

Refers to section 170 of the Workers Compensation Act 1987, which has been 

repealed. Should refer to the Market Practice and Premiums Guidelines. 

 

Also, all references to the Insurance Premiums Order are redundant and need to be 

reviewed in accordance with the Market Practice and Premiums Guidelines and 

changes to the Workers Compensation Act 1987. 

 

Schedule 8, clause 2 

This clause provides for the ‘no disadvantage’ test for seriously injured workers to 

not suffer a loss in weekly payments when they transitioned in 2012. Some 

seriously injured workers, now workers with highest needs, have moved into 

employment post injury; but in some circumstances, the worker’s weekly 

payments cannot be adjusted to take into account their earnings.  

 

 



 

16 
 

This is because the no disadvantage test still applies and in some cases, the 

worker’s weekly payments would fall below the amount they were entitled to 

receive had they not transitioned to the new weekly payments. 

 

Schedule 8, clause 38 

Clause 38(1) appears to retain the 2010 regulations in entirety alongside the 2016 

regulations. While subclause 38(2) relates to specific clauses of the 2010 

regulation [clauses 6-10, 46(1)(g) and (i) and 180 and Part 5], subclause 28(1) is 

not related to any specific clause or clauses.  

 

The explanatory note indicates clause 38 of Part 5 of Schedule 8 is designed to 

retain relevant clauses of the 2010 regulations for exempt workers.  

 

It is not apparent whether the purpose of clause 38 is limited to retaining the 2010 

regulations for exempt workers only or, alternatively, whether the 2010 

regulations are taken to exist concurrently with the 2016 regulations (which is 

problematic).  

 

If the latter is the case consideration should be given to adding a clause tho the 

effect that, where a conflict between the 2016 and 2010 regulations in relation to 

non-exempt workers occurred, the 2016 regulations applied. If the former, 

consideration should be given to deleting or amending clause 38(1).  

 

Conclusion 

 
icare recognises the challenges involved with drafting statutory changes within 

the complex workers compensation system. It would be happy to provide any 

further information required to assist SIRA in achieving its policy objectives and 

developing a regulatory framework that provides a fair, effective, timely and 

financially sustainable system. 

 

 


