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 Exploring the Dynamics of Legal 


Service Use in Compensation Systems  


   CLARE E   SCOLLAY   *  


    Legal service use plays a critical role in compensation systems, given its associations 
with claimant access to entitlements, access to justice, health and recovery outcomes, 
and experiences and perceptions of compensation processes. In spite of this, the 
factors associated with legal service use are not well understood. Th is chapter maps 
the compensation system, legal practitioner, and legal services market factors that 
aff ect claimant decisions to use legal services. Compensation system factors include 
the existence of an established path for claiming; compensation scheme design; 
the complexity, length, and stressfulness of the claiming process; and the claimant-
insurer relationship. Legal practitioner factors include the costs and perceived costs 
of legal services; client screening and selection practices; lawyer and law fi rm charac-
teristics; and the transformation of complaints into legal issues. Legal services market 
factors include the availability of legal services and competitiveness of the legal 
services market; advertising and other client acquisition practices; the unbundling 
of legal services; and the development of new technologies. Findings suggest that the 
operation of schemes is closely connected to the development and functioning of the 
legal services market, which in turn contributes to the kinds of justice that schemes 
are able to deliver.   


   I. Introduction  


 In Australia, one of the more common legal problems faced by individuals is 
personal injury, or harm to a person for which compensation can be claimed. 1  
Approximately one fi ft h of individuals who experience personal injury problems 
sustain their injuries in road traffi  c crashes. 2  Road traffi  c injuries are linked to 
adverse consequences beyond the initial trauma, including income loss and fi nan-
cial strain, stress-related illness, relationship breakdown, and moving house. 3  
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  4         DR   Hensler    et al,   Compensation for Accidental Injuries in the United States   (  RAND Corporation  , 
 1991 )   vii;      J   Walsh   ,  ‘  Th e ICF and Accident Compensation in Australia  ’ ,   ICF Australian User Guide V10   
(  Australian Institute of Health and Welfare  ,  2003 )  89  .   
  5          DF   Murgatroyd    et al,  ‘  Understanding the Eff ect of Compensation on Recovery from 
Severe Motor Vehicle Crash Injuries: A Qualitative Study  ’  ( 2011 )  17      Injury Prevention    222, 224    ; 
      E   Kilgour    et al,  ‘  Interactions Between Injured Workers and Insurers in Workers ’  Compensation Systems: 
A Systematic Review of Qualitative Research Literature  ’  ( 2015 )  25      Journal of Occupational Rehabilitation   
 160, 177 – 78    ;       NA   Elbers    et al,  ‘  Diff erences in Perceived Fairness and Health Outcomes in Two Injury 
Compensation Systems: A Comparative Study  ’  ( 2016 )  16      BMC Public Health    658, 665   .   
  6         L   Schetzer    et al,   Access to Justice  &  Legal Needs:     A Project to Identify Legal Needs, Pathways and 
Barriers for Disadvantaged People in NSW   (  Law and Justice Foundation of New South Wales  ,  2002 )  6 – 8   ; 
     H   Genn   ,   Judging Civil Justice  ,  1st edn  (  Cambridge  ,  Cambridge University Press ,  2010 )  115  .   
  7          BG   Garth    and    M   Cappelletti   ,  ‘  Access to Justice: Th e Newest Wave in the Worldwide Movement to 
Make Rights Eff ective  ’  ( 1978 )  27      Buff alo Law Review    181, 222 – 27    ;      C   Parker   ,   Just Lawyers:     Regulation 
and Access to Justice   (  Oxford  ,  Oxford University Press ,  1999 )  81 – 82   ;      C   Coumarelos    et al,   Justice Made to 
Measure:     NSW Legal Needs Survey in Disadvantaged Areas   (  Law and Justice Foundation of New South 
Wales  ,  2006 )  199 – 200   ; Access to Justice Taskforce,  A Strategic Framework for Access to Justice in the 
Federal Civil Justice System  (Commonwealth of Australia, 2009) 4.  
  8          RA   Macdonald   ,  ‘  Access to Civil Justice  ’   in     P   Cane    and    HM   Kritzer    (eds),   Th e Oxford Handbook of 
Empirical Legal Research   (  New York  ,  Oxford University Press ,  2010 )  509   .   
  9    Garth and Cappelletti, above, n 7, 182; Genn, above, n 6.  
  10          JD   Cassidy    et al,  ‘  Eff ect of Eliminating Compensation for Pain and Suff ering on the Outcome of 
Insurance Claims for Whiplash Injury  ’  ( 2000 )  342      Th e New England Journal of Medicine    1179, 1181    ; 
      JD   Cassidy    et al,  ‘  Low Back Pain Aft er Traffi  c Collisions: A Population-Based Cohort Study  ’  ( 2003 ) 
 28      Spine    1002, 1004    ;       RT   Gun    et al,  ‘  Risk Factors for Prolonged Disability Aft er Whiplash Injury: 
A Prospective Study  ’  ( 2005 )  30      Spine    386, 389    ;       IA   Harris    et al,  ‘  Predictors of General Health Aft er Major 
Trauma  ’  ( 2008 )  64      Th e Journal of Trauma, Injury, Infection, and Critical Care    969, 970    ;       SM   Littleton    et al, 
 ‘  Th e Association of Compensation on Longer Term Health Status for People with Musculoskeletal 
Injuries Following Road Traffi  c Crashes: Emergency Department Inception Cohort Study  ’  ( 2011 )  42   
   Injury    927, 930    ;       PP   Casey    et al,  ‘  Associations with Duration of Compensation Following Whiplash 
Sustained in a Motor Vehicle Crash  ’  ( 2015 )  46      Injury    1848, 1851    ;       B   Gopinath    et al,  ‘  Predictors of Time 


Accordingly, in most middle-income countries, compensation for personal 
injuries (including those sustained in road traffi  c crashes) is available through one 
or more mechanisms including private insurance, public compensation schemes, 
and tort liability systems. 4  Taken together, the compensation mechanisms in a 
given jurisdiction comprise the compensation system available to injured persons. 


 In compensation systems, claimants use legal services to navigate the claiming 
process, resolve disputes, access benefi ts, and establish negligence. 5  Legal services 
facilitate claimant access to legal entitlements, and, as a result, are associated with 
access to justice, or the extent to which people can enforce their rights through 
fair and open processes. 6  However, access to justice goes beyond legal service use, 
as it also focuses on building a culture in which fewer legal problems need to be 
resolved and, when problem resolution is required, the most appropriate method 
is selected. 7  Access to justice also emphasises the need for resolution methods to be 
accessible (aff ordable, certain, comprehensible, eff ective, effi  cient, fair, responsive, 
timely, well-organised, and well-resourced) 8  and for outcomes to refl ect the merits 
of cases and be individually and socially just. 9  In addition to access to justice, 
legal service use is associated with claimant outcomes, including physical and 
mental ill-health, longer treatment times, delayed claim closure, and lack of claim 
closure, 10  although it is unclear whether legal service use predicts these outcomes, 
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to Claim Closure Following a Non-Catastrophic Injury Sustained in a Motor Vehicle Crash: A Prospec-
tive Cohort Study  ’  ( 2016 )  16      BMC Public Health    421, 425   .   
  11          NM   Spearing    et al,  ‘  Research on Injury Compensation and Health Outcomes: Ignoring the Prob-
lem of Reverse Causality led to a Biased Conclusion  ’  ( 2012 )  65      Journal of Clinical Epidemiology    1219, 
1220   .   
  12    Elbers et al, above, n 5, 667.  
  13          RM   Andersen   ,  ‘  Revisiting the Behavioral Model and Access to Medical Care: Does it Matter ?   ’  
( 1995 )  36      Journal of Health and Social Behavior    1, 3   .   
  14    ibid, 3 – 6.  


or these outcomes predict legal service use. 11  Legal service use is also associated 
with claimant experiences and perceptions of compensation processes. 12  


 Legal service use plays a critical role in shaping claimant outcomes and expe-
riences in compensation systems given its associations with claimant access to 
entitlements and justice. In spite of this, the factors associated with legal service 
use in compensation systems are not well understood. In particular, although 
a large body of international evidence has identifi ed person-level factors that 
explain how individuals respond to legal problems, there has been little research 
attention paid to the systemic factors that shape legal service use in compensation 
settings. Th is is important, given that both internal and external enabling factors 
must be present for service use to occur. 13  External enabling factors include the 
facilities in which services are provided, and the broader system and environment 
in which service provision occurs. 14  To begin to remedy this gap, this chapter maps 
the compensation system, legal practitioner, and legal services market factors that 
aff ect claimant decisions about whether to engage legal services. It then explores 
the dynamics shaping the relationships between these factors, claimant legal 
service use, and claimant outcomes. By bringing together the strands of evidence 
exploring structural, service, and market-related explanatory factors, the chapter 
provides a framework for analysing legal service use in the diverse systems in 
which compensation is provided to injured claimants.  


   II. Compensation System Factors  


 Th e compensation system factors that infl uence claimant decisions to use legal 
services include structural factors, such as the existence of an established path 
for claiming, compensation scheme design, and the complexity, length, and 
stressfulness of the claims process; and practice factors, such as the nature of the 
claimant-insurer relationship. 


   A. Existence of an Established Path for Claiming  


 Legal problems diff er based on the institutionalisation of remedy systems, or 
the extent to which there are established, routinised, readily available methods 
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  15          RE   Miller    and    A   Sarat   ,  ‘  Grievances, Claims, and Disputes: Assessing the Adversary Culture  ’  
( 1980 – 81 )  15      Law  &  Society Review    525, 563   .   
  16    ibid, 564.  
  17    ibid.  
  18         JK   Robbenholt    and    VP   Hans   ,   Th e Psychology of Tort Law   (  New York  ,  NYU Press ,  2016 )  9  .   
  19          HM   Kritzer    et al,  ‘  Th e Aft ermath of Injury: Cultural Factors in Compensation Seeking in Canada 
and the United States  ’  ( 1991 )  25      Law and Society Review    499, 517 – 18    ;       FC   Dunbar    and    F   Sabry   ,  ‘  Th e 
Propensity To Sue: Why Do People Seek Legal Actions ?   ’  ( 2007 )  42      Business Economics    31, 37   .  Note: these 
fi ndings are from studies conducted in the US. Th is chapter includes fi ndings from studies conducted 
in various countries, as well as multiple states and territories within these countries. However, care 
should be taken in transposing fi ndings across countries, states, and territories, as fi ndings from one 
setting might not be applicable to others. In particular, care should be taken in transposing fi ndings 
between common and civil law settings, and between the US and other common law settings.  
  20          R   Lewis    and    A   Morris   ,  ‘  Tort Law Culture: Image and Reality  ’  ( 2012 )  39      Journal of Law and Society   
 562, 590 – 91   .   
  21    ibid.  
  22          M   Galanter   ,  ‘  Predators and Parasites: Lawyer-Bashing and Civil Justice  ’  ( 1994 )  28      Georgia Law 
Review    633, 634 – 36   .   
  23          B   Batagol   ,  ‘  Fomenters of Strife, Gladiatorial Champions or Something Else Entirely ?  Lawyers and 
Family Dispute Resolution  ’  ( 2008 )  8      Law and Justice Journal    24, 27 – 30   .   


for dealing with these problems. 15  Road traffi  c injuries have highly institution-
alised remedy systems that facilitate claim lodgement by legitimising action as a 
response to these injuries. 16  Th ese systems achieve this legitimisation by indicating 
that road traffi  c injuries are frequent and important enough to warrant the exist-
ence of redress systems, and that using such systems to respond to these injuries 
is appropriate. 17  


 Although the institutionalisation of remedy systems facilitates claim lodge-
ment, its eff ect on claimant legal service use is less clear. In theory, there should 
be less need for legal services in institutionalised systems given that the claiming 
process is largely routinised. 18  However, in practice, there are high levels of legal 
service use in road traffi  c injury claims relative to other types of claims. 19  Th is 
may in part be due to the fi nancial attractiveness of road traffi  c injury claims to 
lawyers, as the established redress systems for these claims mean that they can 
be processed quickly and cheaply. 20  In addition, the high severity of road traffi  c 
injuries, combined with their acute, unambiguous, and well-documented onset, 
means that the legal cases associated with these injuries tend to be factually simple, 
require minimal input, and be resolved quickly. 21  


 Th e relationship between institutionalisation and legal service use is likely 
to depend on the extent to which lawyers are embedded in remedy systems. 
Lawyers are frequently portrayed as adversarial parties who add complexity to 
cases, prolong confl ict and strife, and take advantage of others in pursuit of their 
economic goals. 22  Such views are held so fi rmly in some settings that lawyers 
have been banned from particular processes altogether. 23  In contrast, in many 
compensation settings, lawyers play an appreciable role in the claiming process 
and, as such, there are institutionalised pathways for lawyer involvement in this 
process. For example, the role of lawyers is oft en delineated and communicated 
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  24    eg Transport Accident Commission,  Transport Accident Act Common Law Protocols  –  1 July 2016  
(Transport Accident Commission, 2016) 2.  
  25          R   Guthrie   ,  ‘  Negotiation, Power in Conciliation, and Review of Compensation Claims  ’  ( 2002 )  24   
   Law  &  Policy    229, 229    ; Motor Accident Injuries Bill 2017 (NSW), pt 8 (8.3 – 8.11).  
  26          D   Murgatroyd    et al,  ‘  Th e Perceptions and Experiences of People Injured in Motor Vehicle Crashes 
in a Compensation Scheme Setting: A Qualitative Study  ’  ( 2015 )  15      BMC Public Health    423, 426    ; 
     GM   Grant   ,   Th e Claims, Advice and Decisions Aft er Injury (CADI) Study: Final Report:     Interviews with 
Claimants   ( Monash University   2017 )  29  .   
  27          GM   Grant   ,  ‘  Claiming Justice in Injury Law  ’  ( 2015 )  41      Monash University Law Review    618, 643 – 44   .   
  28          JE   Carlin    and    J   Howard   ,  ‘  Legal Representation and Class Justice  ’  ( 1965 )  12      UCLA Law Review    381, 
385   .   
  29          NF   Engstrom   ,  ‘  Sunlight and Settlement Mills  ’  ( 2011 )  86      New York University Law Review    805, 
838 – 41   .   
  30          I   Malkin   ,  ‘  Victoria ’ s Transport Accident Reforms  –  In Perspective  ’  ( 1987 )  16      Melbourne University 
Law Review    254, 255    ; Walsh, above, n 4, 89 – 90.  


to claimants through scheme documentation. 24  In other compensation systems, 
however, lawyers are given restricted roles in, or are excluded from, such processes 
as the resolution of disputes relating to statutory benefi ts. 25  


 Th e relationship between institutionalisation and legal service use is also likely 
to depend on the extent to which claimants understand redress systems. Quali-
tative studies report that compensation claimants oft en experience uncertainty 
regarding their entitlements and the process for accessing these, and frustration 
with the level of information provided by schemes, triggering the involvement of 
legal services. 26  Claimants also fi nd insurer use of bureaucratic tools such as algo-
rithms, limits, and rules to be depersonalising and insensitive, and engage legal 
services to communicate the impact of their injuries to insurers. 27  


 Overall, although institutionalisation of remedy systems facilitates compen-
sation claiming for road traffi  c injuries, it is less clear how it aff ects legal service 
use during the claiming process. It is probable that this depends on the design 
and management of compensation systems, as well as claimant understanding of, 
and experiences during, the claim lodgement process. Notably, institutionalisa-
tion might introduce inequalities in access to compensation, as it might enable 
more capable claimants to navigate schemes alone, whilst less capable claimants 
are compelled to rely on legal assistance. Institutionalisation might also introduce 
inequalities in outcomes, as it might encourage lawyers to approach all claims in 
a similar manner and expend limited time and energy processing them. 28  Th is 
is particularly likely to disadvantage claimants with complex claims and serious 
injuries. 29   


   B. Compensation Scheme Design  


 Claimant decisions about legal service use are infl uenced by compensation scheme 
design, and in particular the types of benefi ts available within a scheme. One 
major aspect of scheme design is the basis on which benefi ts are provided; this may 
be no-fault or fault-based, or a combination of the two. 30  Compared to no-fault 
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  31         N   Allsop    et al,  ‘  To Fault or Not to Fault Th at is the Question ?   ’  ( Institute of Actuaries of Australia 
12th Accident Compensation Seminar )  5  .   
  32         K   Armstrong    and    D   Tess   ,  ‘  Fault versus No Fault  –  Reviewing the International Evidence  ’  ( Institute 
of Actuaries of Australia 16th General Insurance Seminar )  14   ;      SD   Lindenbergh   ,   Arbeidsongevallen en 
beroepsziekten   (  Deventer  ,  Wolters Kluwer ,  2016 )   1.  
  33          J   Van Hoy   ,  ‘  Markets and Contingency: How Client Markets Infl uence the Work of Plaintiff s ’  
Personal Injury Lawyers  ’  ( 1999 )  6      International Journal of the Legal Profession    345, 347    ;       S   Daniels    and 
   J   Martin   ,  ‘  Th e Texas Two-Step: Evidence on the Link between Damage Caps and Access to the Civil 
Justice System  ’  ( 2006 )  55      DePaul Law Review    635, 636 – 37   .   
  34    Van Hoy, above, n 33, 346; United States General Accounting Offi  ce,  Medical Malpractice 
Insurance: Multiple Factors Have Contributed to Increased Premium Rates  (United States General 
Accounting Offi  ce 2003) 41 – 42;       S   Daniels    and    J   Martin   ,  ‘  Texas Plaintiff s ’  Practice in the Age of Tort 
Reform: Survival of the Fittest  –  It ’ s Even More True Now  ’  ( 2006 – 07 )  51      New York Law School Law 
Review    286, 288   .   
  35    United States General Accounting Offi  ce, above, n 34; Daniels and Martin, above, n 33, 645 – 46.  
  36    Daniels and Martin, above, n 33, 646.  
  37          LM   Finley   ,  ‘  Th e Hidden Victims of Tort Reform: Women, Children, and the Elderly  ’  ( 2004 )  53   
   Emory Law Journal    1263, 1280 – 81    ;      DL   Rhode   ,   Access to Justice   (  New York  ,  Oxford University Press , 
 2004 )  69   ; MN Trautner,  ‘ Screening, Sorting, and Selecting in Complex Personal Injury Cases: How 
Lawyers Mediate Access to the Civil Justice System ’  (PhD thesis, University of Arizona, 2006) 112 – 13; 
Daniels and Martin, above, n 34, 313 – 14.  


benefi ts, fault-based benefi ts may involve greater use of legal services due to the 
need to establish negligence; as such, schemes that primarily provide fault-based 
benefi ts are likely to encourage greater use of legal services than those that primar-
ily provide no-fault benefi ts. 31  


 Other aspects of compensation scheme design, such as the degree and dura-
tion of coverage and amount claimable, also aff ect claimant legal service use. Th e 
degree of coverage aff ects legal service use by infl uencing claimant decisions to 
seek legal services. In the Netherlands, for example, there is an integrated system of 
employee, health, and social insurances that provides no-fault benefi ts to injured 
workers; this system includes a tort overlay that enables claimants to sue for addi-
tional benefi ts. In the past, relatively few claimants sued or used legal services, as 
the comprehensive nature of the scheme ensured that their recovery needs were 
suffi  ciently met. However, as the level of protection of the social security system 
has decreased, resort to the tort system has increased. 32  Th e amount claimable also 
aff ects legal service use by infl uencing lawyer decisions to take cases. For example, 
since the 1970s, several United States (US) jurisdictions have introduced caps on 
non-economic (ie pain and suff ering) damages in medical malpractice claims. 33  
Qualitative interviews with medical malpractice lawyers fi nd that they are less 
likely to accept cases where such caps exist, as these reduce the fi nancial viability of 
cases. 34  Th is is a particular issue when economic damages are minor and lawyers 
operate under fee-shift ing agreements. 35  Th ese caps contribute to inequalities in 
access to legal services, as they increase the number of individuals with legitimate 
claims who are unable to secure legal representation and therefore justice (as legal 
services are central to success in medical malpractice claims). 36  Compensation 
caps result in the biggest reductions in damages among severely injured individu-
als and disadvantaged groups such as women, children, and the elderly. 37  
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  38          K   Lippel   ,  ‘  Workers Describe the Eff ect of the Workers ’  Compensation Process on their Health: 
A Qu é bec Study  ’  ( 2007 )  30      International Journal of Law and Psychiatry    427, 433 – 34    ; Murgatroyd et al, 
above, n 5, 223 – 24; Kilgour et al, above, n 5.  
  39          B   Bryant    et al,  ‘  Compensation Claims Following Road Accidents: A Six-Year Follow-Up Study  ’  
( 1997 )  37      Medicine, Science and the Law    326, 331    ; Murgatroyd et al, above, n 5;       GM   Grant    et al, 
 ‘  Relationship Between Stressfulness of Claiming for Injury Compensation and Long-term Recovery: 
A Prospective Cohort Study  ’  ( 2014 )  71      JAMA Psychiatry    446, 449    ; Grant, above, n 27, 641 – 42; 
Kilgour et al, above, n 5;       E   Kilgour    et al,  ‘  Healing or Harming ?  Healthcare Provider Interactions 
with Injured Workers and Insurers in Workers ’  Compensation Systems  ’  ( 2015 )  25      Journal of 
Occupational Rehabilitation    220, 229 – 31   .   
  40    Murgatroyd et al, above, n 6;       BJ   Gabbe    et al,  ‘  Financial and Employment Impacts of Serious Injury: 
A Qualitative Study  ’  ( 2014 )  45      Injury    1445, 1449    ; Murgatroyd et al, above, n 26, 425 – 27; Kilgour et al, 
above, n 5, 173 – 74.  
  41    Bryant et al, above, n 39, 326; Gabbe et al, above, n 40.  
  42    Lippel, above, n 38, 436; Murgatroyd et al, above, n 5; Kilgour et al, above, n 39, 232.  
  43    Lippel, above, n 38, 437; Murgatroyd et al, above, n 5; Gabbe et al, above, n 40; Murgatroyd et al, 
above, n 26, 425 – 26.  
  44          NA   Elbers    et al,  ‘  Factors that Challenge Health for People Involved in the Compensation Process 
Following a Motor Vehicle Crash: A Longitudinal Study  ’  ( 2015 )  15      BMC Public Health    339, 344   .   
  45    Murgatroyd et al, above, n 6; Murgatroyd et al, above, n 26; Elbers et al, above, n 5.  


 Overall, compensation scheme design increases legal service use where there 
is a requirement to establish negligence, there is minimal coverage in terms of 
the benefi ts provided, and there are no caps on the amount claimable in non-
economic damages.  


   C. Complexity, Length, and Stressfulness of the Claims 
Process  


 In addition to scheme design, the complexity, length, and stressfulness of 
the compensation process aff ect both claimant legal service use and claim-
ant outcomes. Factors that contribute to the perceived complexity, length, and 
stressfulness of the compensation process fall broadly into two categories: issues 
relating to benefi ts and entitlements, and issues relating to scheme administration 
and communication. Issues relating to benefi ts and entitlements include claim-
ant sense of entitlement and perceived injustice; 38  the need to prove an injury or 
disability, including through numerous medical assessments that require reliving 
the trauma of the injury event; 39  diffi  culties accessing fi nancial, treatment, or other 
entitlements; 40  and delays providing funds leading to fi nancial diffi  culties. 41  Issues 
relating to scheme administration and communication include the adversarial 
nature of the claiming process; 42  inadequate communication by insurers; 43  and 
the quantity of paperwork required. 44  


 Th e complex, long, and stressful nature of the compensation process can lead 
individuals to turn to legal services for assistance. 45  However, engagement of legal 
services can itself increase the duration of the claiming process. For example, in 
many jurisdictions, once a claimant has legal representation, insurers are required to 
communicate with that claimant solely through their lawyer, which can cause delays 
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  46    Murgatroyd et al, above, n 26, 428.  
  47          G   Grant    and    DM   Studdert   ,  ‘  Th e Injury Brokers: An Empirical Profi le of Medical Expert Witnesses 
in Personal Injury Litigation  ’  ( 2013 )  36      Melbourne University Law Review    831, 833 – 34   .   
  48    ibid, 850.  
  49    ibid, 862.  
  50    Bryant et al, above, n 40; Murgatroyd et al, above, n 5, 224 – 25; Grant and Studdert, above, n 47, 
861; Grant, above, n 27, 641 – 42.  
  51          B   Braithwaite   ,  ‘  Personal Injury Lawyers ’  Ethics  ’  ( 2003 )  6      Legal Ethics    7, 8    ; Elbers et al, above, n 5, 
668.  
  52          HD   Sperling   ,  ‘  Expert Evidence: Th e Problem of Bias and Other Th ings  ’  ( 2000 )  4      Th e Judicial 
Review    429, 431   .   
  53    Garth and Cappelletti, above, n 7, 190.  
  54          C   Roberts-Yates   ,  ‘  Th e Concerns and Issues of Injured Workers in Relation to Claims/Injury 
Management and Rehabilitation: Th e Need for New Operational Frameworks  ’  ( 2003 )  25      Disability and 
Rehabilitation    898, 902    ;       L   Cacciacarro    and    B   Kirsh   ,  ‘  Exploring the Mental Health Needs of Injured 
Workers  ’  ( 2006 )  73      Th e Canadian Journal of Occupational Th erapy    178, 184   .   
  55    Grant et al, above, n 39, 446.  
  56    Casey et al, above, n 9, 1853.  


in information provision and decision-making. 46  Similarly, engagement of legal 
services can precipitate a series of medico-legal examinations, in which healthcare 
professionals furnish an opinion about claimant injuries, treatment, impairment, and 
disability to determine claimant eligibility for particular benefi ts. 47  Studies report 
intensive use of medico-legal examinations within claims as, for example, a study 
of road traffi  c injury claims that went through adjudication in court and tribunal 
settings in Victoria, Australia, reported an average of nine medical expert consulta-
tions per claim. 48  Although this high number of medico-legal assessments may be 
benefi cial, as it may assist adjudicators to understand claimant injuries and make 
appropriate decisions, 49  it can also lead to signifi cant delays in claim settlement, 
as well as claimant anxiety, frustration, stress, and inability to move on with life. 50  
Medico-legal examinations can also lead to perceptions of unfairness, as examiners 
are engaged by insurer or claimant lawyers, and might thus feel pressure to provide 
a report that favours the case of the party that engaged them as opposed to an objec-
tive opinion. 51  If this is indeed the case, it introduces an access to justice issue, as it 
means that evidence is being selected based on favourability rather than ensuring 
a just outcome. 52  Th ese and other delays can place fi nancial pressure on claimants, 
leading them to abandon their claims or settle for less than they are entitled to. 53  


 Th e complexity and length of the claims process also aff ect claimant outcomes, 
as they heighten feelings of anger, frustration, pessimism, powerlessness, sadness, 
and stress. 54  Stress can in turn lead to poor physical health outcomes, such as 
increased disability; poor mental health outcomes, such as increased anxiety and 
depression; and poor quality of life outcomes. 55  Some claimants may be particu-
larly vulnerable to stressors in the compensation process, including those with 
poor mental health. 56  


 Overall, the length and complexity of the compensation process is associated 
with increased legal service use and negative outcomes, particularly in vulnerable 
groups of claimants.  
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   D. Nature of Relationship between Claimant and Insurer  


 A fi nal compensation factor that infl uences legal service use in compensation 
systems is the nature of the relationship between the claimant and insurer. Th e 
dominant feature of this relationship is a substantial power imbalance between 
parties, 57  which arises because the insurer controls the resources that the claim-
ant is seeking to access, 58  whilst the claimant enters the relationship in the role of 
injury victim, a position with an inherent degree of powerlessness. 59  Th is power 
imbalance oft en leads claimants to engage legal services in an eff ort to bring both 
parties onto an equal footing. 60  However, it can carry over into the legal process, 
where claimants tend to be one-time participants whilst insurers are repeat play-
ers. 61  Th eir repeat player status enables insurers to hire expert lawyers, negotiate 
favourable retainers, absorb costs, withstand delays, recognise and pursue defences 
and, in situations where they have several cases opposite the same lawyer, trade off  
outcomes across cases (eg, by settling one case at the expense of another). 62  


 Th is power imbalance also enables insurers to dictate the terms of settlement 
off ers, as the risk of not obtaining a favourable outcome is substantially higher for 
claimants. 63  As a result, United Kingdom (UK) studies suggest that in two out of 
three cases, claimants accept the fi rst off er that is made to them, 64  which is oft en 
less than would be awarded by a judge. 65  Insurers may pressure claimants to accept 
low settlement off ers by withholding payments during pre-settlement periods, 66  
adding time limits, 67  and falsely presenting off ers as fi nal. 68  Claimants who are 
not swayed by such tactics may seek legal assistance to increase the size of settle-
ment off ers. 69  Insurers also need to manage risk, and may choose to settle cases if 
the cost of litigating them would prove too high. 70  Th is dynamic results in insur-
ers settling meritorious claims for less than their worth and paying off  spurious 







214 Clare E Scollay


  71    Lewis, above, n 65; Ilan, above, n 62.  
  72    Ilan, above, n 62, 43.  
  73          K   Lippel   ,  ‘  Th erapeutic and Anti-Th erapeutic Consequences of Workers ’  Compensation  ’  ( 1999 ) 
 22      International Journal of Law and Psychiatry    521, 534 – 35    ; Lippel, above, n 38, 434 – 35; Braithwaite, 
above, n 51, 9; Strunin and Boden, above, n 66; Kilgour et al, above, n 5, 169.  
  74    Lippel, above, n 38, 434 – 35;       M   Murray   ,  ‘  Fish Harvesters with Injuries ’  Accounts of their Experi-
ences with the Workers ’  Compensation System  ’  ( 2007 )  28      Work    47, 50    ; Kilgour et al, above, n 5, 169.  
  75    Roberts-Yates, above, n 54, 903 – 904; Kilgour et al, above, n 5, 169.  
  76    Braithwaite, above, n 51, 9.  
  77    Murgatroyd et al, above, n 26; Grant, above, n 27, 639 – 40.  
  78    Murgatroyd et al, above, n 26, 426 – 27; Grant, above, n 27, 637 – 39.  
  79    Lippel, above, n 38, 437.  
  80    Lippel, above, n 38, 437; Grant, above, n 27, 634 – 35.  
  81    Cacciacarro and Kirsh, above, n 54, 182 – 83; Murgatroyd et al, above, n 26, 429; Kilgour et al, 
above, n 5, 173 – 74.  


claims, leading to a disconnect between entitlement and award that bears little 
resemblance to justice. 71  


 Th e claimant-insurer relationship is further characterised by suspicion on the 
part of the insurer, due to their focus on the identifi cation and elimination of spuri-
ous claims. 72  Th is suspicion manifests in covert use of private investigators and 
overt questioning of families, friends, neighbours, and coworkers to determine 
whether claimants are engaging in activities that are supposed to be beyond their 
capabilities. 73  Although insurers need to prevent spurious claiming to ensure the 
just distribution of resources, use of such techniques is oft en seen as threatening 
and invasive by claimants. 74  As such, it can lead claimants to feel anger, injustice, 
and shame; that their relationship with the insurer is adversarial; and that legal 
services are required to restore their character and navigate this relationship. 75  It 
can also result in acceptance of low settlement off ers even in legitimate claims. 76  


 Th e extent to which the claimant-insurer relationship becomes adversarial 
and results in legal service use is also infl uenced by the quality of communication 
in the scheme. Claimants tend to forgo legal service use when their relationships 
with insurers are empathetic, positive, supportive, responsive, and characterised by 
frequent and helpful interactions. 77  In contrast, claimants tend to become dissatis-
fi ed and frustrated, and turn to legal services for support, when they feel that there 
is a lack of cooperation, information, and transparency regarding their entitlements 
on the part of the insurer, or that information is being purposefully withheld from 
them. 78  If this is indeed the case, it introduces inequalities in access to compensation, 
as claimants are unlikely to obtain their entitlements unless they know the correct 
questions to ask. 79  Claims management practices can enhance or diminish the qual-
ity of communication between the insurer and claimant as, for example, the rotation 
of claimant fi les across case managers can engender feelings of dissatisfaction and 
powerlessness as claimants are continually forced to re-explain the circumstances 
and details of their injury to new personnel. 80  Finally, insurer decisions to terminate 
treatments that are perceived as necessary by claimants oft en result in feelings of 
abandonment and anger, and engagement of legal services, 81  making the quality of 
decision-making within the scheme a critical determinant of legal service use. 







Dynamics of Legal Service Use 215


  82        American Bar Association  ,   Legal Needs and Civil Justice: A Survey of Americans:     Major Findings 
from the Comprehensive Legal Needs Study   (  American Bar Association  ,  1994 )  20 – 21   ; Task Force on Civil 
Equal Justice Funding and Washington State Supreme Court,  Th e Washington State Civil Legal Needs 
Study  (Washington State Supreme Court, 2003) 47;      C   Coumarelos    et al,   Legal Australia-Wide Survey:   
  Legal Need in Australia   (  Law and Justice Foundation of New South Wales  ,  2012 )  123   ;      P   Pleasence    and 
   NJ   Balmer   ,   How People Resolve  ‘ Legal ’  Problems:     A Report to the Legal Services Board   (  PPSR  ,  2014 )  61  .   
  83    See       RL   Sandefur   ,  ‘  Fulcrum Point of Equal Access to Justice: Legal and Nonlegal Institutions of 
Remedy  ’  ( 2009 )  42      Loyola of Los Angeles Law Review    949, 966   .   


 Overall, the relationship between the claimant and insurer is likely to facilitate 
legal service use when the claimant feels: the need to equalise a power imbalance; 
that there is an opportunity to increase a poor settlement off er; under suspicion 
from the insurer; that an adversarial relationship has developed; that interactions 
with the insurer are negative; and that their access to benefi ts has been unfairly 
terminated. It also infl uences the route claims take once legal services have been 
engaged, as power imbalances and use of surveillance can lead claimants to settle 
early and for small amounts.   


   III. Lawyer Factors  


 Legal practitioner factors also aff ect claimant decisions about legal service use. 
Th ese include: the costs and perceived costs of legal services; client screening and 
selection practices; lawyer and law fi rm characteristics; and the transformation of 
complaints into legal issues. 


   A. Costs and Perceived Costs of Legal Services  


 If the costs of legal services are not covered by compensation schemes, these 
present a substantial barrier to lawyer engagement. Indeed, studies consistently 
fi nd that one in four people cite the unaff ordability of legal services as their reason 
for failing to seek legal assistance in response to a legal problem. 82  Th is consti-
tutes an access to justice issue, as low- and high-income individuals are unable to 
resolve their problems through the same channels. 


 Th e extent to which costs and perceived costs act as barriers depends on 
the availability of legal aid and other cost-shift ing mechanisms in the legal 
marketplace. In many jurisdictions, the amount of legal aid provided is woefully 
inadequate: in fact, one US study found that the combination of all legal aid and 
pro bono programs provided the equivalent of one full-time lawyer for every 
5,000 people eligible, 83  forcing a choice between abandonment of a legitimate 
claim and self-representation. Legal aid programs also oft en limit the services 
that can be provided, and the groups that these services can be provided to, 
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disadvantaging prisoners, undocumented immigrants, and those just above the 
poverty line. 84  


 In addition, legal aid is oft en unavailable in the personal injury sector, which 
instead relies on cost-shift ing mechanisms. Th ese include conditional fee agree-
ments (CFAs), such as no-win-no-fee arrangements, in which some or all legal 
costs are contingent on the successful outcome of the matter to which those costs 
relate. 85  CFAs have been praised for reducing cost barriers and resource imbal-
ances between claimants and insurers, and promoting effi  cient service delivery 
and access to justice. 86  However, they have been criticised for encouraging weak 
or dubious claims (as these can be pursued at no cost or risk to the claimant), 
exposing lawyers to income risk (as lawyers need suffi  cient resources to cover their 
own costs until the conclusion of a claim), and incentivising lawyers to settle cases 
when their clients might prefer to litigate (as settlement expedites the payment 
process). 87  CFAs are also oft en used to the exclusion of all other fee structures, 
including for claimants who might be better served by these structures. 88  For 
example, in the UK, the introduction of CFAs precipitated the abolition of legal 
aid for personal injury claims; 89  as a result, impoverished claimants can only lodge 
legal claims if they self-represent or fi nd a lawyer willing to take their case on a 
no-win-no-fee basis. 90  


 Claimants also oft en fail to understand how CFAs operate in practice, as one 
UK market analysis report stated that despite widespread awareness of no-win-no-
fee practices, 25 per cent of people were concerned that they would need to pay 
legal costs if they brought and lost a case. 91  In addition, claimants display confu-
sion, and require clarifi cation, regarding what constitutes a win, circumstances 
other than a win in which lawyers can charge legal fees, how legal fees are calcu-
lated, and the disbursements that need to be paid even if a case is won. 92  Providing 
comprehensible information about legal costs is important in facilitating access 
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to justice, as it empowers claimants to make informed decisions about how to 
approach their legal problems. 93  


 Overall, costs and perceived costs present a barrier to legal service use when 
legal aid and CFAs are either unavailable, or available but not well understood. In 
contrast, costs and perceived costs are unlikely to present a barrier where legal 
aid and CFAs are available and well understood, resulting in greater use of legal 
services. However, removing cost barriers does not always increase legal service 
use, as some individuals do nothing in response to legal problems even when 
taking action would cost no money or would be relatively inexpensive. 94   


   B. Client Screening (Gatekeeping) and Selection Practices  


 Th e removal of real and perceived cost barriers does not necessarily increase legal 
service use because lawyers perform a gatekeeping function, screening out claims 
they are reluctant to pursue. 95  Lawyers perform this function even when cost 
barriers exist, as they are obligated to act only in cases with reasonable prospects 
of success, 96  and may be liable to costs orders if a court determines that no such 
prospects exist. 97  However, gatekeeping is likely to be more stringent under CFAs; 
this may be because individuals do not self-select out of the legal process, leading 
to an infl ated number of potential claims. 98  Alternatively, it may be because fi nan-
cial risks are transferred from claimants to lawyers, leading lawyers to tighten their 
case selection criteria. 99  


 Lawyers performing gatekeeping functions select cases by weighing the likeli-
hood of success and expected damages against anticipated costs. 100  For a lawyer 
to take a case under a CFA, they must conclude that the legal fees paid out of 
the damages will be suffi  cient to cover their costs and turn a profi t. 101  As such, 
lawyers favour cases where there is a strong likelihood of succeeding in the claim 
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and achieving substantial damages. 102  In personal injury cases, this depends on 
the severity and (in some jurisdictions) permanence of claimant injuries, making 
these crucial for case selection. 103  


 In contrast, lawyers screen out cases where there is a slim likelihood of succeed-
ing or achieving substantial damages, or a high anticipated cost. Some lawyers also 
screen out economically or socially undesirable clients, such as the impoverished, 
previously imprisoned, and unemployed, perhaps because they lack lost current 
and future earnings to claim in damages, or are unlikely to elicit juror sympathy 
or pay legal fees. 104  Finally, some lawyers screen out claimants who might become 
dissatisfi ed and bring malpractice suits, including the emotionally volatile and 
those seeking revenge. 105  Importantly, gatekeeping does not always manifest in a 
fl at refusal to take a case, as lawyers may dissuade claimants from legal action by 
brushing them off , convincing them that their problem is not serious, not amena-
ble to legal remedy, or not worth pursuing. 106  Alternatively, if the case is not suited 
to legal intervention, a lawyer may divert it into a more appropriate channel. 107  
Th us, lawyers act as gatekeepers to justice, 108  denying the legitimacy of cases they 
are reluctant to pursue. 109  


 Although gatekeeping should prevent dubious claims, given their low prob-
ability of success, this does not necessarily occur in practice. Some lawyers might 
actually accept such claims on the assumption that opposing parties will settle to 
avoid the cost of defending them. 110  At the opposite end of the spectrum, gate-
keeping can prevent individuals with legitimate claims from pursuing these if they 
are unable to fi nd a lawyer to represent them. 111  In the personal injury sector, 
this is likely to occur when claimants are approaching the injury threshold that is 
required for some claims to be lodged. If claimants are clearly above or below this 
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threshold, their requests for legal assistance are likely to be accepted or denied, 
respectively. However, if claimants are approaching this threshold, lawyers need 
to make a judgement about whether the threshold will be reached. As a result, 
lawyers screen out some claims that are legitimate, and pursue others that are not, 
causing a disconnect between entitlement and award. 


 Overall, gatekeeping reduces legal service use, particularly in certain groups. 
Indeed, US studies of personal injury plaintiff s ’  lawyers suggest that over 
50 per cent of claimants seeking legal representation are routinely turned away; 112  
however, the amount of gatekeeping engaged in in other settings is unclear. 
Gatekeeping is infl uenced by not only the merits of the cases being brought, but 
also by lawyer, law fi rm, and legal market characteristics. 113   


   C. Lawyer and Law Firm Characteristics  


 One characteristic that might infl uence gatekeeping is fi rm size. Large fi rms might 
assume cases with higher risks and longer timeframes because they can use recov-
eries from other low-risk short-term cases to subsidise their costs. 114  In small 
fi rms, fi nancial sustainability is dependent on fewer cases and, as a result, these 
fi rms might need to select cases with greater surety of success. 


 In the US, the plaintiff s ’  bar has a hierarchical structure, in which the top level 
consists of specialist lawyers who act in high-stakes, high-value, high-complexity 
cases (such as medical malpractice) whilst the bottom consists of non-specialist 
lawyers who act in low-stakes, low-value, low-complexity cases (such as road 
traffi  c injury claims). 115  Lawyers screen out cases that fall outside their niche 
specialisation; for example, lawyers at the top level screen out claims involving 
low values and minor injuries, whilst those at the bottom screen out claims involv-
ing catastrophic injuries, medical malpractice, and product liabilities. 116  In some 
cases, screened claims are referred to practitioners up or down the hierarchy; 117  
however, claimants oft en fail to act on these referrals, instead becoming discour-
aged and abandoning their claims. 118  In other cases, lawyers ’  gatekeeping practices 
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persuade claimants that their claims are invalid, which can result in the abandon-
ment of legitimate claims. 119  


 In addition to infl uencing lawyer selection of clients, lawyer and law fi rm char-
acteristics may aff ect both client selection of lawyers and claimant outcomes. In 
terms of client selection of lawyers, a small-scale qualitative study of road traf-
fi c injury claims in Australia found that claimants consider the ability of a fi rm 
to handle case complexities (with large and specialist fi rms favoured over small 
and non-specialist fi rms) and the personal approach of a fi rm (with small fi rms 
favoured over large fi rms) during the selection process. 120  In terms of claim-
ant outcomes, a large-scale quantitative study of medical malpractice claims in 
the US found that top-tier fi rms have higher success rates and recoveries than 
lower-tier fi rms; 121  this introduces inequalities in access to justice, given that low 
socio-economic status claimants are more likely to be represented by lower-tier 
lawyers. 122  Clients of small fi rms also report receiving more attentive, informative, 
personalised service, 123  aff ecting their ultimate satisfaction with the outcomes of 
their claims. 124  


 Finally, lawyer engagement is aff ected by access factors, as claimants oft en 
report diffi  culties reaching lawyers on the telephone, receiving timely responses, 
scheduling appointments, and accessing lawyers ’  physical offi  ces due to distance, 
inconvenience, or limited opening hours. 125  


 Overall, lawyer and law fi rm characteristics are likely to increase legal service 
use when these are well-matched to the needs of individuals seeking legal repre-
sentation, and reduce legal service use when the reverse is true. Legal service use 
is also likely to be aff ected by access factors, which act as barriers where diffi  culties 
exist and facilitators where diffi  culties are absent.  


   D. Transformation of Complaints into Legal Issues  


 US studies indicate that whether legal services are ultimately engaged depends on 
the ability of lawyers (and clients) to transform complaints into issues that can be 
resolved through legal channels. Central to this transformation is the reformula-
tion of a complaint to fi t within a defi ned legal category. 126  Lawyers achieve this 
by listening to the initial complaint and imposing classifi cations on events and 
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relationships, turning the complaint into a stock story with prescribed elements 
that is recognisable to other actors in the legal system and can be progressed in a 
particular way to achieve resolution. 127  


 Th is reformulation may contract or expand the scope of the complaint to 
include a narrower or broader set of events and relationships. 128  Alternatively, it 
may change client expectations and goals in terms of the outcomes and remedies 
sought. 129  However reformulation occurs, its ultimate eff ect is to change the mean-
ing of the original complaint; as a result, the cases that emerge in legal forums oft en 
bear little resemblance to the complaints that originally entered the legal system. 130  


 Th e transformation of complaints has several benefi ts, as it allows individuals 
to enter the legal system, and identify, explore, organise, and negotiate their prob-
lems. 131  Lawyers facilitate this process by furnishing clients with information about 
the choices available to them and the consequences of these choices, reality-testing 
their expectations, and emotionally or socially supporting clients who are unsure 
of themselves or their objectives. 132  However, transformation of complaints may 
also be detrimental in that it may encourage lawyers to create a demand for their 
services by defi ning claimant problems in a way that suggests that legal recourse 
is their only option. 133  Lawyers have also been criticised for altering complaints 
to suit their own interests, and transforming complaints so much that the legal 
system is unable to address their underlying issues. 134  In doing so, lawyers deny 
the legal legitimacy of the original complaint and limit outcomes to those that they 
believe are reasonable rather than those that claimants are entitled to. 135  


 Th ese criticisms are concerning, given the procedural justice literature, which 
suggests that claimants are most likely to believe that justice has been achieved 
when they have an opportunity to tell their own stories, voice their concerns, and 
provide evidence to support their views. 136  Indeed, claimants who go to court and 
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lose still view the process as benefi cial as it provides them with an opportunity 
to have their experiences and feelings acknowledged by an unbiased person in a 
position of authority. 137  In transforming complaints to the point where they are 
unrecognisable, lawyers may prevent their clients from telling their stories in legal 
settings, which may in turn aff ect their perceptions of whether justice has been 
achieved. 


 Overall, transformation is likely to increase legal service use where complaints 
have the elements required to connect them to stock stories, and lawyers are able 
to recognise these connections.   


   IV. Legal Services Market Factors  


 Legal services market factors that aff ect claimant decisions about legal service use 
include: the availability of legal services and competitiveness of the legal services 
market; advertising and other client acquisition practices; the unbundling of legal 
services; and the development of new technologies. 


   A. Availability of Legal Services and Competitiveness 
of the Legal Services Market  


 Th e number of lawyers in the legal marketplace has increased steadily and substan-
tially over the past several decades. 138  At the same time, the legal services market 
has transformed from one characterised by few fi rms, assured tenure, minimal 
lateral movement of lawyers across fi rms, and a loyal clientele, to one characterised 
by many fi rms, substantial lateral movement, mergers and divestments, and an 
inconstant clientele. 139  In addition, new and disruptive technologies have auto-
mated several functions previously performed by lawyers. 140  As a result, the legal 
marketplace is becoming increasingly competitive as law fi rms vie for clients and 
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employees, and lawyers compete for clients within and outside their own fi rms. 141  
Th is competitiveness is being intensifi ed by a decline in the demand for legal 
services, 142  and the entry of well-resourced international fi rms into local markets 
due to globalisation. 143  Competitiveness increases legal service use by expanding 
both the number of services available and the accessibility of these services. 144  
However, it can also lead lawyers to retain rather than refer out cases beyond their 
capabilities, disadvantaging claimants. 145  


 Lawyers and law fi rms are also facing increasing competition from non-legal 
entities. 146  In the UK, for example, reforms have authorised non-lawyer ownership 
of law fi rms and eliminated traditional restrictions on the practice of law, 147  enabling 
consumer-oriented organisations such as supermarkets to provide legal services. 148  
Other non-traditional purveyors of legal services include real-estate fi rms that off er 
conveyancing or leasing services; 149  companies that supply self-help and do-it-
yourself legal kits; 150  education centres that run law courses for non-lawyers; 151  
community, government, internet, and library agencies that proff er legal information 
and advice; 152  and artifi cial intelligence (AI) technologies that provide customised 
assistance with specifi c legal problems or tasks. 153  As a result, use of traditional 
legal services is decreasing, with almost two-thirds of individuals now preferring to 
receive legal help from high street brands than conventional law fi rms. 154  
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 Market competitiveness is also being aff ected by lawyer migrations across case 
types and jurisdictions in pursuit of profi table claims. 155  Th ese migrations result 
from legislative changes that decrease or increase the appeal of particular areas 
of practice. For example, in the US, capping non-economic damages in medi-
cal malpractice claims has led personal injury lawyers to diversify into divorce 
and nursing home cases in order to maintain their income. 156  Notably, lawyers 
who remain in less profi table areas once others have left  tend to be highly special-
ised, making it diffi  cult for claimants with legitimate but modest cases to obtain 
representation. 157  


 Overall, when the legal marketplace is competitive due to high numbers of 
lawyers operating in the market, traditional legal service use is likely to increase. 
However, when the legal marketplace is competitive due to the availability of 
alternative legal services, traditional legal service use is likely to decrease. In both 
situations claimants ’  odds of resolving their legal problems are enhanced.  


   B. Advertising and Other Client Acquisition Practices  


 Th e competitiveness of the market has led lawyers and fi rms to explore new reve-
nue generation methods, including advertising. Advertising increases legal service 
use by raising awareness about the possibility of engaging legal services and the 
process for doing so, as well as addressing barriers to, and reinforcing benefi ts of, 
use. 158  In terms of addressing barriers, advertising may assuage fears about meet-
ing with lawyers by giving lawyers an approachable image or providing options 
for remote contact; portray legal claiming as an easy, fast, stress-free process; and 
remove cost barriers through no-win-no-fee promises. 159  In terms of reinforcing 
benefi ts, advertising may highlight the fi nancial value of pursuing a legal claim; 
imply that legal claims are frequently successful; and create feelings of entitlement 
to compensation. 160  In addition, by routinely exposing consumers to the sugges-
tion that compensation claiming and legal service use are natural consequences 
of injury, advertising creates a cultural link between injury, legal service use, and 
compensation over time, institutionalising it as a remedy system. 161  


 Advertising increases access to justice by educating claimants about available 
legal services and their costs, enabling them to make informed decisions about 
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how to resolve their legal problems. 162  Th is is particularly important for disadvan-
taged groups such as: the impoverished, uneducated, and young; 163  those who may 
be ignorant, or hold misconceptions, about legal services; 164  and those who lack 
familial or social contacts to connect them to legal representatives. 165  However, the 
volume of advertising can make it diffi  cult for claimants to diff erentiate between 
legal service providers based on competence, responsiveness, and suitability, 166  
particularly as many advertisements focus on image-building rather than informa-
tion provision. 167  Th is can lead claimants (and especially disadvantaged claimants 
who are more susceptible to advertising) to select fi rms whose services are a 
poor fi t to their needs. 168  In addition, advertising might encourage contact from 
claimants with weak or non-existent cases, causing lawyers to expend substantial 
resources on gatekeeping activities, and increasing the risk of spurious claiming. 169  


 Negative perceptions also surround the advertising of legal services, although 
these are held primarily by lawyers. Lawyers fear that advertising erodes the legiti-
macy of, and contributes to public cynicism towards, their profession. 170  In contrast, 
US studies show that consumers who receive information through legal advertising 
have high opinions of the legal profession and lawyers who advertise. 171  Concerns 
about legal advertising have resulted in regulatory controls and restrictions in several 
jurisdictions. 172  Although these are designed to prevent false and misleading adver-
tising, 173  they can also impede competition, effi  ciency, innovation, and information 
fl ow. 174  Th us, lawyers ’  concerns about, and resistance to, advertising can inhibit 
claimants from accessing competitive, cost-eff ective services. 175  


 Despite the rise of advertising, the main method of client acquisition by some 
lawyers remains referral. 176  As a result, these lawyers do not advertise to the public 
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but to other lawyers who might refer cases to them. 177  Other more dubious client 
acquisition practices include obtaining or purchasing injured persons ’  information 
from tow truck drivers, crash repair workshops, emergency services workers, health-
care practitioners, and funeral parlours. 178  In the UK, claims management companies 
also began  ‘ farming ’  claims in the late 1990s by recruiting injured persons and selling 
their claims to lawyers at a profi t. 179  Although such contacts might increase access to 
justice among those who otherwise would not pursue claims, they can result in stress 
and worry, as claimants are left  unsure about the commitments they have made. 180  


 Overall, advertising and other client acquisition practices are likely to increase 
legal service use. However, despite the proliferation of advertising, many claimants 
fail to seek legal assistance. 181  Th is may be because claimants doubt the ethics of 
personal injury law, are dubious about no-win-no-fee advertising, or view legal 
claiming as illegitimate or undesirable. 182   


   C. Unbundling  


 In addition to new revenue generation methods, lawyers and fi rms are explor-
ing cost-cutting mechanisms to retain their edge in the competitive market. One 
such mechanism that has risen in popularity since the mid-1990s is unbundling. 183  
Unbundling refers to the division of legal services into discrete components, some 
of which are completed by lawyers, whilst the remainder are completed by clients 
using self-help strategies, near-sourced to legal practitioners in low-cost cities in 
the same country, or outsourced to legal practitioners in diff erent countries. 184  
Tasks completed by lawyers range from providing an opinion (eg about the viabil-
ity of a case or settlement off er), to preparing documentation, or representing a 
client at a dispute resolution conference or court hearing. 185  


 Unbundling increases the manageability and predictability of legal costs. 186  
In doing so, it facilitates both legal service use and access to justice by enabling 
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claimants to receive assistance with some components of their legal problems, 
even if they cannot aff ord or obtain full representation. 187  In addition, it allows 
lawyers to focus on legal rather than administrative activities as the most effi  -
cient person performs each task. 188  Finally, unbundling empowers claimants to 
contribute to problem resolution, which can lead to satisfaction, self-respect, and 
a sense of control. 189  Th is is particularly important in personal injury cases, where 
claimants may be disempowered by both the initial trauma and the compensation 
claiming process. 190  


 However, client completion of tasks using self-help strategies is not appropriate 
in all situations. Self-help strategies are best suited to tasks that are stand-alone, 
routinised, standardised, well-defi ned, and unlikely to require judgement calls. 191  
Self-help strategies are also best suited to clients that have the skills required to 
complete these tasks, including high levels of education, articulation, and legal 
capability. 192  Self-help is thus unsuitable for clients with limited language, literacy, 
or communication skills; poor legal capability; and complex, multiple, or substan-
tial legal problems. 193  


 In addition, unbundling limits the time available for lawyers to engage in 
research, analysis, and refl ection. 194  Th is means that lawyers may not be able to 
accurately assess the facts of a case or likelihood of a positive outcome, which is 
an issue given their obligation to act only in cases with a reasonable prospect of 
success. Time constraints also mean that lawyers may provide legal advice based 
on an incomplete understanding of the facts, 195  which exposes lawyers to the 
risk of malpractice suits, and claimants to the risk of unjust outcomes. 196  Finally, 
there are concerns about the quality of unbundled services, particularly when 
tasks are near or outsourced, as this creates lapses in oversight that suppliers 
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might exploit. 197  However, studies fi nd unbundling to be as eff ective as full 
representation for some (housing-related) legal problems. 198  


 Overall, unbundling is likely to increase legal service use, particularly among 
claimants who cannot aff ord or obtain full representation. However, its limitations 
may decrease the number of claimants who can access unbundled services, and the 
quality of services received.  


   D. Technology  


 New revenue generation and cost-cutting mechanisms are being powered by 
new technologies. In terms of revenue generation, the Internet and social media 
are becoming common advertising mediums, 199  whilst chat and other soft -
ware applications (apps) are enabling lawyers to diversify and unbundle their 
product off erings 200  and diff erentiate themselves from competitors. 201  In terms 
of cost-cutting, sales support and other technologies are improving case selec-
tion, contract development, cost estimation, and resource planning practices; 202  
customer relationship management, data search, document composition, docu-
ment review, fi le sharing, fi le storage, and workfl ow tools are streamlining 
account and activity management; 203  and AI apps are automating legal research, 
document identifi cation, and document analysis activities. 204  New technologies 
are also changing the product off erings available by automating and routinis-
ing tasks historically performed by lawyers. 205  For example, a host of websites 
now provide downloadable legal documentation and automated assembly, 206  
whilst legal robots provide customised assistance with specifi c tasks and legal 
questions. 207  
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  208          A   Stanfi eld   ,  ‘  Online Courts: Th e Way of the Future ?   ’  ( 2015 )  9      Law Society of NSW Journal    50, 50    ; 
Law Society of England and Wales, above, n 138, 40; Wortham, above, n 188, 773 – 84;     Melbourne Law 
School and Th omson Reuters Peer Monitor  ,   2017 Australia:     State of the Legal Market   (  Melbourne Law 
School and Th omson Reuters Peer Monitor  ,  2017 )  2  .   
  209          M   Legg   ,  ‘  Limiting Lawyers ’  Liability in the Brave New World Wide Web  ’  ( 2000 )  38      Law Society 
Journal    48, 50    ;       J   Giddings    and    M   Robertson   ,  ‘   “ Informed Litigants with Nowhere To Go ” : Self-Help 
Legal Aid Services in Australia  ’  ( 2001 )  26      Alternative Law Journal    184, 184    ; Giddings and Robertson, 
above, n 191, 448.  
  210    Johnson, above, n 206, 259; Susskind, above, n 140, 61; Replogle, above, n 139, 295 – 96.  
  211        National Alternative Dispute Resolution Advisory Council  ,   Dispute Resolution and Information 
Technology:     Principles for Good Practice   (  National Alternative Dispute Resolution Advisory Council  , 
 2002 )   7.  
  212    Scott, above, n 193; Access to Justice Taskforce, above, n 7, 81; Australian Bureau of Statistics 
(ABS),  ‘ 8146.0  –  Household Use of Information Technology, Australia, 2016 – 17 ’  (2018) available at 
  www.abs.gov.au/ausstats/abs@.nsf/mf/8146.0  .  
  213    Access to Justice Taskforce, above, n 7, 77;      M   Fitzharris    et al,   Factors Associated with Common 
Law Claims Lodged to the Transport Accident Commission   (  Monash University  ,  2013 )  9   ; Law Society of 
England and Wales, above, n 138, 57 – 58.  
  214    Coumarelos et al, above, n 82, 215;      P   Pleasence    et al,   Causes of Action:     Civil Law and Social Justice  , 
 2nd edn  (  Norwich  ,  Stationery Offi  ce ,  2006 )  159 – 60  .   
  215         M   Legg   ,   Th e Future of Dispute Resolution:     Online ADR and Online Courts   (  University of New South 
Wales Law Research Series  ,  University of New South Wales ,  2016 )  12 – 14   ; Remus and Levy, above, 
n 202, 548 – 51;       T   Rostain   ,  ‘  Robots Versus Lawyers: A User-Centered Approach  ’  ( 2017 )  30      Th e George-
town Journal of Legal Ethics    559, 564   .   


 Adoption of these technologies is being driven by internal desires to cut costs 
and accommodate the working preferences of millennial employees, as well 
as external pressures from clients who are seeking novel solutions to problems, 
market entrants who are conducting business diff erently, and judicial and regu-
latory bodies who are introducing their own technological innovations. 208  New 
technologies disseminate legal advice, documentation, education, information, 
and self-help tools that can be used alone or in conjunction with services provided 
by a lawyer. 209  Th us, they increase use of legal services and alternatives to legal 
services, as well as access to justice, by enhancing service accessibility, aff orda-
bility, convenience, and effi  ciency. 210  Th is is particularly important for claimants 
who face access barriers (such as diffi  culties reaching lawyers during offi  ce hours), 
communication barriers (such as speaking a diff erent language), geographic 
barriers (such as incarceration or isolation), and impairment barriers (such as 
blindness, deafness, or immobility). 211  


 Th ere are, however, challenges associated with use of new technologies. First, 
digital solutions are limited to those with access to the technologies used, which 
can exclude the elderly, impoverished, uneducated, unemployed, and those in 
remote communities. 212  Second, those with access oft en experience diffi  culties 
navigating the volume of information available and selecting advice appropriate 
to their situations; 213  this is a particular issue for those with complex problems 
or poor language, literacy, and communication skills. 214  Th ird, there are concerns 
about whether AI can decide disputes in an accurate, fair, legal, transparent, 
and unbiased manner. 215  Fourth, technological service delivery oft en relies 
on unlicensed and untrained laypersons, which can result in incomplete or 
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incorrect advice. 216  Finally, digital solutions can create a false impression that 
self-representation is appropriate, and technological tools suffi  cient, to resolve 
legal problems. 217  


 Overall, new technologies are likely to increase access to, and use of, legal 
services despite these challenges. However, this is not occurring to the extent 
predicted, particularly in the fi eld of personal injury. Th is may be because some 
new technologies are streamlining processes for existing clients rather than reach-
ing new clients. 218  Alternatively, it may be because personal injury lawyers play a 
counselling role that cannot be easily supplanted by digital solutions. 219    


   V. Discussion and Conclusion  


 Compensation system, legal practitioner, and legal services market factors aff ect 
claimant decisions to use legal services. Factors that increase legal service use 
include the complexity, length, and stressfulness of the compensation process, 
the claimant-insurer relationship, transformation of complaints into legal issues, 
advertising and other client acquisition practices, and unbundling. Factors that 
decrease legal service use include costs and perceived costs of legal services, and 
client screening and selection practices. Factors that can increase  or  decrease legal 
service use include compensation scheme design (eg legal service use increases 
when benefi ts are provided on a fault basis, but decreases when benefi ts are 
provided on a no-fault basis), lawyer and law fi rm characteristics (eg legal service 
use increases when these are well-matched to the needs of claimants seeking repre-
sentation, but decreases when the reverse is true), and emergence of alternative 
legal services and new technologies (eg these can be used as a gateway or supple-
ment to, or a replacement for, legal services). Factors whose relationship with 
legal service use remains unclear include the existence of an established path for 
claiming. 


 Several of these relationships appear to be mediated in part by claimant experi-
ences and perceptions. Th is is particularly the case for the compensation system 
factors, as insurer communication (lack of cooperation, information, and trans-
parency), case assessment (use of bureaucratic tools and surveillance techniques), 
claims management (rotation of claimant fi les across case managers), and deci-
sion-making (termination of treatment) practices can result in claimant feelings 
of depersonalisation, dissatisfaction, frustration, injustice, powerlessness, uncer-
tainty, and vulnerability which in turn trigger engagement of legal services. 220  


  216          CJ   Lanctot   ,  ‘  Scriveners in Cyberspace: Online Document Preparation and the Unauthorized Prac-
tice of Law  ’  ( 2002 )  30      Hofstra Law Review    811, 848   .   
  217    ALRC, above, n 85, 653 – 54.  
  218    Marchant, above, n 153, 21 – 22.  
  219    Rostain, above, n 215, 571.  
  220    Grant, above, n 27, 634 – 45; Murgatroyd et al, above, n 26, 426 – 29.  
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In contrast, the dynamics of the relationships between the legal practitioner and 
legal services market factors and legal service use, including how these play out 
in practice from the claimant perspective, remain unclear. Notably, these factors 
do not operate in isolation, but interact to infl uence overall levels of legal service 
use. For example, compensation scheme design factors (such as the capping of 
damages) aff ect the profi tability of particular claims; this can lead to more strin-
gent gatekeeping practices and lawyer migration into other case types, aff ecting 
market competitiveness and specialisation. 


 Compensation system, legal practitioner, and legal services market factors 
also interact to infl uence overall levels of access to justice. Many developments 
that have been introduced to enhance access to justice have not applied to the 
most disadvantaged groups. For example, no-win-no-fee arrangements were 
introduced to facilitate access to legal services among those who could not aff ord 
them. 221  However, this has not occurred for all claimants, as some lawyers screen 
out undesirable groups such as the impoverished, imprisoned, and unemployed. 222  
Similarly, unbundling tasks for claimants to complete using self-help strategies is 
not eff ective for those with limited communication, language, or literacy skills; 
poor legal capability; and complex, multiple, or substantial legal problems. 223  
Finally, new technologies exclude claimants with access barriers (such as the 
elderly, impoverished, uneducated, unemployed, and those in remote areas) and 
competence barriers (such as those with limited communication, language, or 
literacy skills). 224  Th us, there is substantial overlap between claimants who are 
gatekept from no-win-no-fee arrangements, cannot aff ord to pay for legal services, 
and lack the skills to implement unbundled or digital solutions and resolve their 
problems alone. 225  


 In part, this might be because these developments aim to increase the acces-
sibility and aff ordability of legal services and alternatives to legal services in groups 
that already have some level of access, rather than to bridge the gap for those 
that have none. As such, there is value in these developments. However, there is 
still a need to increase the accessibility of legal services and alternatives to legal 
services, for example by making existing resolution strategies more aff ordable, 
certain, comprehensible, eff ective, effi  cient, fair, responsive, timely, well-organised, 
well-resourced, 226  and available to underserved groups of claimants. Th ere is also 
a need to look beyond the engagement of legal services and support claimants to 
select the most appropriate method of problem resolution: this might not be legal 


  221    Hutchinson, above, n 86.  
  222    Daniels and Martin, above, n 104; Daniels and Martin, above, n 33, 654; Michelson, above, n 104; 
Trautner, above, n 37, 96 – 99.  
  223    Scott, above, n 193; Genn and Paterson, above, n 193; Robertson and Giddings, above, n 192; 
Spieler, above, n 193.  
  224    Scott, above, n 193; Access to Justice Taskforce, above, n 7, 81; Coumarelos et al, above, n 82, 215; 
ABS, above, n 212.  
  225    Law Society of England and Wales, above, n 138, 45.  
  226    Macdonald, above, n 8.  
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services, as lawyers are not always the most appropriate source of guidance for 
claimants. 227  


 Th is chapter does not provide a comprehensive overview of all factors that 
aff ect claimant decisions to use legal services in compensation systems. However, 
it does discuss the principal compensation system, legal practitioner, and legal 
services market factors that infl uence this outcome. It suggests that the operation 
of schemes is closely connected to the development and functioning of the legal 
services market, which in turn contributes to the kinds of justice that schemes are 
able to deliver.   


 


  227    Susskind, above, n 140, 59.  
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Abstract


Injury compensation claimants use legal services to help them navigate compensation


schemes, including accessing benefits and resolving disputes. Little is known, however,


about the extent of lawyer use by compensation claimants, including changes over time.


This paper presents findings from one of the largest empirical investigations of lawyer use in


an injury compensation setting to date. Using evidence from more than 275,000 claims in


the road traffic injury scheme in the state of Victoria, Australia, this study examines the prev-


alence of, and changes in, lawyer use between 2000 and 2015. The analysis identifies a sig-


nificant increase in the use of lawyers in the scheme, and explores possible explanations.


This study provides critical insights into lawyer use in compensation settings: the steep


increase in lawyer involvement has both access to justice and financial implications for com-


pensation schemes, given the associations between lawyer use, claimant outcomes, and


long-term scheme viability.


Introduction


Compensation schemes as a response to road traffic injuries


Road traffic crashes are a leading cause of death worldwide, resulting in over 1.25 million fatal-


ities and 50 million injuries per annum [1]. Individuals injured in road traffic crashes have a


range of physical, psychological, and legal needs that often persist over long periods of time [2,


3]. These needs also often result in long-term employment and financial difficulties [4–6] with


profound personal, social, and economic consequences [7].


In many middle-income countries, legislatures have responded to the needs of those


injured in road traffic crashes through the establishment of statutory injury compensation


schemes and modifications to traditional tort litigation [8]. In Australia, the main function of


compensation schemes is to distribute benefits to injured persons in order to return them to


work and health as efficiently and effectively as possible [9–11]. Schemes are typically charged


with fulfilling this function whilst also minimising costs to society and delivering public health


benefits through safety promotion and crash prevention activities [9, 10].


There is considerable variation in the nature and extent of the benefits provided by road


traffic injury compensation schemes. In Australia, for example, all state and territory
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jurisdictions now provide no-fault benefits in the form of long-term care and support to per-


sons who sustain significant and permanent injuries [12]. For other injured persons, there is


variable access to a range of benefits, which are provided on a no-fault or fault basis [12]. No-


fault benefits are generally accessible by all injured persons irrespective of their contribution to


the crash circumstances, whilst access to fault-based benefits is restricted to injured persons


who can establish that their injuries were caused by the negligence of another party and exceed


a minimum severity [8, 13].


Lawyer use in road traffic injury compensation schemes


Lawyers play an instrumental role in enabling claimants to access their legal entitlements, par-


ticularly when they might struggle to do so otherwise. Injured claimants may engage lawyers


to navigate the complex and unfamiliar compensation process, access benefits, and resolve dis-


putes [14–16]. The role of lawyers in facilitating claimant access to entitlements is particularly


important in injury compensation schemes, given insurers’ fundamental conflict of interest


between fairly compensating claimants, and maximising profit or safeguarding the ongoing


financial viability of the scheme. Insurers also have several advantages over claimants in that


they control the resources that claimants are seeking to access [15], and so hold the balance of


power in the relationship [17]. In addition, insurers are experts in compensation and tort pro-


cesses as they are ‘repeat players’ [18]. Specialist lawyers may also be repeat players: their


engagement can equalise some of the power and knowledge imbalances that exist between


claimants and insurers, and prevent claimants from being unduly disadvantaged in compensa-


tion settings.


Despite the crucial role played by lawyers in compensation schemes, there has been little


quantitative investigation into use of their services after road traffic injury [9, 19]. The few


studies that have examined lawyer use have used it as a predictor rather than an outcome [9,


19]. These studies have found a relationship between lawyer use and negative recovery out-


comes, including physical and mental ill-health [20–22]; longer treatment times [20]; delays


in, and lack of, claim closure [23–26]; and lower perceived fairness of the compensation pro-


cess [16]. However, these studies are observational and cannot establish causality and, as a


result, questions have been raised about the direction of this relationship [27, 28], the mecha-


nisms linking lawyer use to claimant outcomes [19], and the influence of external factors such


as the tendency of lawyers to select cases based on economic viability [9].


Study aims


In contrast, there has been minimal examination of lawyer use as an outcome in compensation


schemes. As such, the prevalence and drivers of lawyer use in compensation schemes are not


well understood [27]. Equally, whilst lawyer use is a measure of aspects of scheme perfor-


mance, it is challenging to interpret: routine use of lawyers in a scheme may indicate a complex


claims process in which claimants struggle to understand and access their rights without assis-


tance. At the same time, the absence of lawyers from a scheme may indicate financial and insti-


tutional barriers to claimants accessing legal services, and challenges to access to justice as a


result. Other interpretations are also possible. There is a pressing need for studies that examine


lawyer use as an outcome to begin to build an evidence base around whether, when, and how


claimants are using legal services, and how this is changing over time [19, 27, 29]. This study


addresses this need by investigating lawyer use in 276,546 claims in the road traffic injury com-


pensation scheme in the state of Victoria, Australia. It examines (a) the number and propor-


tion of claims involving lawyer use in the scheme, (b) how these have changed over time, and


(c) whether observed changes are due to variations in contextual factors (such as changes in
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numbers of road traffic crashes and serious injuries arising from crashes). This will begin to


develop our understanding of how claimants are using lawyers in the Victorian scheme, and


the implications of this for claimant access to entitlements and justice, and scheme


performance.


Research context: Road traffic injury compensation in Victoria


In Victoria, individuals are eligible to claim compensation from the state insurer (the Trans-


port Accident Commission [TAC]) if they are injured in a land-based transport crash involv-


ing a car, motorcycle, bus, train, or tram [30]. Compensation is also available to persons


injured interstate if the crash involved a Victorian-registered motor vehicle, and to the depen-


dents of a person killed in a transport crash if the deceased person would have been entitled to


compensation.


Injured persons are eligible for income replacement, medical, rehabilitation, and lifetime


care costs, irrespective of fault. If a claimant has a permanent physical or psychological whole-


person impairment assessed as being above 10 percent, they may also be entitled to an


impairment lump sum payment [30]. Impairment is assessed through independent medical


examinations that occur 18 months after the crash or once the injury has stabilised, whichever


is latest. To access impairment lump sum payments, injured persons need to lodge a claim


with the TAC within six years of injury.


If a claimant has injuries that are classified as serious and can establish that another party


was negligent in their crash circumstances, they may also be entitled to ‘common law’ (i.e., tra-


ditional tort) damages. Injuries are classified as serious if they result in a permanent


impairment of 30 percent or more or satisfy a narrative test of their effects on claimants’ abili-


ties to engage in valued activities [30]. To access common law benefits, injured persons need


to lodge a claim with the TAC within six years of injury.


The TAC scheme is similar to the blended no-fault and tort scheme that operates in the


Canadian province of Ontario, in which injured persons are able to claim compensation for


medical, rehabilitation, and care costs on a no-fault basis (up to a maximum cap), as well as


tort damages where another party was at fault in their crash and their injuries are both perma-


nent and serious [31]. The TAC scheme is also similar to the no-fault schemes with limited


tort options defined by verbal thresholds that operate in some US states (including Florida,


Michigan, New Jersey, New York, and Pennsylvania); in these schemes, benefits are provided


on a no-fault basis and suits are prevented unless the injuries incurred are defined as serious


under state statute [32, 33].


Materials and methods


Data sources and selection


At the time of this study, administrative data relating to claims lodged with the TAC were


housed in the deidentified Compensation Research Database (CRD) at Monash University


[34]. Data for claims relating to crashes that occurred between 1 January 2000 and 31 Decem-


ber 2015 were extracted from the CRD for use in this study (N = 294,817 claims made by


N = 282,097 claimants). January 2000 was selected as the lower limit as lawyer use data were


incomplete prior to this date. December 2015 was selected as the upper limit as data for the


2016 calendar year were incomplete at time of analysis. Claims for crashes that occurred inter-


state and for fatalities were removed from the dataset (N = 18,271 claims made by N = 17,610


claimants). Interstate claims were excluded because entitlement to common law damages is


determined in accordance with the law of the state or territory in which the crash occurred,
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rather than Victorian law. Claims for fatalities were excluded because these relate to the needs


of surviving dependents, which are manifestly different to the needs of injured persons.


Statewide data on the total number of crashes occurring each calendar year between 2006


and 2015 were obtained from VicRoads; data prior to 2006 were not publically available [35].


Statewide data on the total number of hospitalisations from transport crashes occurring each


calendar year between 2000 and 2015 were obtained from the Victorian Injury Surveillance


Unit (VISU) [36]. Hospitalisations were included if the patient was a Victorian resident, the


principal diagnosis was for an injury, and the cause of this injury was a transport accident


(ICD-10-AM code S00-T75 or T79). To capture incident hospitalisations only, transfers from


another hospital or within the same hospital were excluded, as were readmissions for treat-


ment within 30 days of initial hospitalisation. Finally, base population information was


extracted from publically available datasets produced by the Australian Bureau of Statistics


(ABS) [37].


Institutional ethics approval for the study was received from the Monash University


Human Research Ethic Committee (project number: 2016–0816).


Data definitions and analysis strategy


Data were analysed using SAS 9.4 for Windows and SPSS Statistics 23.0.


Trends in contextual factors. Several analyses were undertaken to examine trends in con-


textual factors such as crashes, hospitalisations from crashes, TAC claims involving hospitali-


sations, and crash type over time. First, incidence rates for crashes and hospitalisations from


crashes were calculated by crash year and expressed as annual rate per 100,000 Victorian state


population. TAC claims involving hospitalisation within one week of injury were calculated by


crash year and expressed as a proportion of all hospitalisations from crashes. The proportion


of single- and multi- vehicle crashes were also calculated by crash year. Second, to determine


trends in the absolute numbers of crashes, hospitalisations from crashes, and TAC claims


involving hospitalisations over time, univariate linear regression analyses were conducted.


These analyses examined the association between year and the outcome of interest (e.g.,


crashes). Third, to determine trends in rates per 100,000 population of crashes and hospitalisa-


tions from crashes, as well as trends in TAC claims that involved hospitalisation as a propor-


tion of all hospitalisations, Poisson regression analyses (with the exposed population size as


offset) were conducted. The Poisson distribution was assumed given the count nature of the


data: the use of Poisson models for count data is common in both compensation [38–43] and


crash likelihood prediction [44] studies. In this study, the regression analyses examined the


association between year and the outcome of interest.


Trends in lawyer use. Several analyses were undertaken to examine trends in lawyer use


over time. Claims were summarised by year and outcome according to three groups: (1) no-


fault claims without impairment lump sum components (‘no-fault claims’), (2) no-fault claims


with impairment lump sum components, and (3) common law claims. If a claim involved both


impairment lump sum and common law components, it was classified as a common law


claim. Common law claims can take several years to finalise, leading most claimants to access


no-fault and impairment lump sum benefits in the interim. No-fault impairment lump sum


claims were identified through the presence of an impairment lump sum (or annuity) pay-


ment, whilst common law claims were identified through the presence of a common law flag.


For each group, the total number of claims and the proportion of claims involving lawyer


use were calculated by crash year. Lawyer use was identified through the presence of either a


solicitor engagement date or a payment for legal services. The solicitor engagement date was


calculated by the TAC as the earliest of the following dates: (a) the solicitor start date entered
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into the system by TAC legal staff, (b) dates derived from legal documents, or (c) dates derived


from references to solicitors in claim notes.


To standardise the follow-up period across claims, a limited sample with a four-year follow-


up period was created for data used in regression analyses. This was done by redefining lawyer


use as the presence of either a solicitor engagement date or a payment for legal services within


four years of the crash date. In addition, claims with less than four years of follow-up data (i.e.,


claims relating to crashes that occurred between 1 January 2012 and 31 December 2015) were


excluded from the dataset. Four years was selected as the follow-up period based on the distri-


bution of time from crash date to lawyer use; this period captured 85.0 percent of lawyer use


for crashes occurring between 1 January 2000 and 31 December 2011.


To test for bias in this limited sample, Chi-Square tests were conducted to examine differ-


ences between claims with first lawyer use prior to four years post-crash, and claims with first


lawyer use after four years post-crash for claims relating to crashes that occurred between 1


January 2000 and 31 December 2011 (for other examples of the use of Chi-Square tests to com-


pare sample characteristics in compensation studies, see [39, 45]). The variables used in the


Chi-square analyses were those used in the multivariable logistic regression analyses (see


below).


To determine trends in lawyer use over time, univariate logistic regression analyses were


conducted using the limited sample. These analyses examined the association between crash


year and lawyer use in each of the three groups. To determine whether trends in lawyer use


over time were due to changes in contextual factors, multivariable logistic regressions were


conducted using the limited sample. These analyses examined the association between crash


year and lawyer use in each of the three groups, controlling for crash type (single- or multi-


vehicle), number of hospitalisation days (as a proxy for injury severity), gender, age, SES


(IRSAD State Decile) [46] and remoteness (primary ARIA grouping) [47]. Year was modelled


as a continuous variable in these analyses (this is a common practice: for some recent examples


see [48–52]).


Results


Sample characteristics


The final sample (N = 276,546 claims made by N = 264,487 claimants) included more males


(51.9%) than females (48.1%), and the greatest proportion of claimants were in the 15 to<25


age category (22.4%). Most claimants lived in a major city (73.3%), and approximately half


were within the top five SES deciles (52.2%). Most claimants were injured in a crash that


involved more than one vehicle (62.1%), and were not hospitalised due to their injuries


(63.5%).


Trends in contextual factors


The annual frequencies and rates per 100,000 population of all Victorian crashes and hospitali-


sations from crashes are presented in Table 1. Although the absolute number of crashes


increased significantly over the study period (F(1,8) = 10.67, p<0.05), the annual rate per


100,000 population decreased slightly, by -1.2% per annum (95% CI -0.8% to -1.5%,


p<0.0001). Similarly, although the absolute number of transport accident related hospital


admissions did not change significantly over the study period (F(1,14) = 3.47, p = 0.08), the


annual rate per 100,000 population decreased slightly, by -1.0% per annum (95% CI -0.4% to


-1.6%, p<0.001). The number of TAC claims that involved hospitalisations also did not change


significantly over the study period (F(1,14) = 0.09, p = 0.77), although the percentage of TAC
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claims that involved hospitalisations as a proportion of all hospitalisations decreased by -0.6%


per annum (95% CI -0.1% to -1.2%, p<0.05).


The proportion of TAC claims that arose from single-vehicle compared to multi-vehicle


crashes remained stable over the study period (M = 36.5%, SD = 4.3%).


Trends in lawyer use


Trends in lawyer use (overall sample). Lawyer use between 2000 and 2015 is presented


in Table 2. Overall, 39,955 claims (14.4% of the sample) involved lawyer use. As data for 2014


and 2015 were incomplete (due to the length of time required for injuries to stabilise before


impairment lump sum and common law claims can be lodged), trends in lawyer use from


2000 to 2013 only are discussed below.


The proportion of claims that involved lawyer use increased from 10.7% in 2000 to 20.1%


in 2013 (a difference of 9.4% [95% CI 8.7% to 10.2%]). The no-fault claims group had the


smallest proportion of claims that involved lawyer use. This proportion increased from 2.4%


in 2000 to 14.0% in 2013 (a difference of 11.9% [95% CI 11.0% to 12.2%]). The no-fault


impairment lump sum claims group had the next greatest proportion of claims that involved


lawyer use. This proportion increased from 55.8% in 2000 to 95.7% in 2013 (a difference of


39.9% [95% CI 34.8% to 44.8%]). The common law claims group had the greatest proportion


of claims that involved lawyer use. This proportion increased from 95.4% in 2000 to 99.3% in


2013 (a difference of 3.9% [95% CI 2.6% to 5.1%]).


The median time from crash date to initial lawyer use for all claims relating to accidents


that occurred between 1 January 2000 and 31 December 2013 was 455 days for the sample as a


whole, 329 days for the no-fault claims group, 507 days for the no-fault impairment lump sum


claims group, and 540 days for the common law claims group.


Table 1. Trends in crashes, hospitalisations from crashes, and TAC claims involving hospitalisations from 2000 to 2015.


Time (Crash


Year)


Crashes� N (Rate per


100,000 Population)


Hospitalisations from Crashes^ N (Rate


per 100,000 Population)


TAC Claims Involving


Hospitalisations# N


TAC Claims Involving Hospitalisations/


Hospitalisations from Crashes %


2000 7,613 (162) 5,951 78.2%


2001 8,890 (186) 6,306 70.9%


2002 8,674 (180) 6,011 69.3%


2003 8,502 (174) 6,044 71.1%


2004 8,415 (170) 5,585 66.4%


2005 8,974 (180) 6,153 68.6%


2006 13,428 (265) 8,752 (172) 5,665 64.7%


2007 13,483 (261) 9,202 (178) 6,041 65.6%


2008 14,036 (266) 9,299 (176) 5,947 64.0%


2009 13,703 (254) 8,953 (166) 5,734 64.0%


2010 13,476 (246) 9,040 (165) 5,663 62.6%


2011 13,829 (249) 9,648 (174) 6,049 62.7%


2012 13,720 (243) 8,488 (150) 5,590 65.9%


2013 13,853 (241) 8,147 (142) 5,592 68.6%


2014 14,249 (243) 8,844 (151) 6,109 69.1%


2015 14,379 (241) 9,626 (161) 6,442 66.9%


� Data obtained from VicRoads


^ Data obtained from VISU
# Data obtained from the CRD


https://doi.org/10.1371/journal.pone.0231025.t001
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Differences between claims with lawyer use before vs. after four years post-crash. To


standardise the follow-up period across claims, a limited sample with a four-year follow-up


period was created. In this sample, claims relating to crashes that occurred after 31 December


2011 were removed, and the definition of lawyer use was restricted to use within four years


post-crash. Of the 203,681 claims made by 198,321 claimants that related to crashes occurring


between 1 January 2000 and 31 December 2011, 28,115 claims made by 27,331 claimants


involved lawyer use. Restricting the definition of lawyer use to use within four years post-crash


reduced this number to 23,899 claims made by 23,413 claimants. It also introduced some bias,


as there were significant differences in gender (χ2(1) = 11.48, p<0.01), age (χ2(8) = 335.84,


p<0.01), SES (χ2(9) = 23.44, p<0.01), crash type (χ2(1) = 25.76, p<0.01) and injury severity


(χ2(3) = 418.75, p<0.01) between claims with lawyer use within four years post-crash and


claims with lawyer use after four years post-crash. Specifically, claims with lawyer use within


four years post-crash were relatively more likely to be made by claimants who were female


(43.6% vs. 40.8%), aged 45 years or above (42.9% vs. 32.9%), within the top five SES deciles


(i.e., socio-economically advantaged; 48.2% vs. 46.5%), involved in multi-vehicle crashes


(60.2% vs. 56.0%) and hospitalised for two or more days (56.5% vs. 41.4%) compared to claims


with lawyer use after four years post-crash.


Trends in lawyer use (claims with lawyer use within four years post-crash). Logistic


regression models were used to determine whether lawyer involvement increased over time;


the results are presented in Table 3. In all groups, crash year was positively associated with law-


yer use: lawyer use per claim increased during the study period. This association remained


after adjusting for crash type, length of hospital stay (as a proxy for injury severity), gender,


Table 2. Trends in lawyer use in no-fault claims, no-fault impairment lump sum claims, common law claims, and all claims from 2000 to 2015.


Time


(Crash


Year)


No-Fault Claims No-Fault Impairment Lump Sum


Claims


Common Law Claims All Claims


Claims


N


Claims with Lawyer


Involvement N (%)


Claims


N


Claims with Lawyer


Involvement N (%)


Claims


N


Claims with Lawyer


Involvement N (%)


Claims


N


Claims with Lawyer


Involvement N (%)


2000 16,440 389 (2.4%) 452 252 (55.8%) 1,380 1,317 (95.4%) 18,272 1,958 (10.7%)


2001 16,033 365 (2.3%) 406 230 (56.7%) 1,367 1,321 (96.6%) 17,806 1,916 (10.8%)


2002 15,635 380 (2.4%) 372 223 (59.9%) 1,206 1,172 (97.2%) 17,213 1,775 (10.3%)


2003 15,687 479 (3.1%) 430 280 (65.1%) 1,043 1,004 (96.3%) 17,160 1,763 (10.3%)


2004 14,678 550 (3.7%) 470 329 (70.0%) 971 941 (96.9%) 16,119 1,820 (11.3%)


2005 15,391 610 (4.0%) 565 397 (70.3%) 1,105 1,085 (98.2%) 17,061 2,092 (12.3%)


2006 14,532 596 (4.1%) 590 419 (71.0%) 1,214 1,197 (98.6%) 16,336 2,212 (13.5%)


2007 14,989 701 (4.7%) 569 431 (75.7%) 1,304 1,293 (99.2%) 16,862 2,425 (14.4%)


2008 14,310 812 (5.7%) 579 494 (85.3%) 1,346 1,335 (99.2%) 16,235 2,641 (16.3%)


2009 15,043 1,122 (7.5%) 608 531 (87.3%) 1,369 1,359 (99.3%) 17,020 3,012 (17.7%)


2010 14,773 1,101 (7.5%) 570 524 (91.9%) 1,320 1,312 (99.4%) 16,663 2,937 (17.6%)


2011 15,046 1,728 (11.5%) 620 574 (92.6%) 1,268 1,262 (99.5%) 16,934 3,564 (21.0%)


2012^ 14,761 2,111 (14.3%) 536 510 (95.1%) 1,055 1,053 (99.8%) 16,352 3,674 (22.5%)


2013^ 15,898 2,222 (14.0%) 415 397 (95.7%) 836 830 (99.3%) 17,149 3,449 (20.1%)


2014� 18,946 1,927 (10.2%) 272 252 (92.6%) 490 478 (97.6%) 19,708 2,657 (13.5%)


2015� 19,484 1,906 (9.8%) 70 59 (84.3%) 102 95 (93.1%) 19,656 2,060 (10.5%)


Total 251,646 16,999 7,524 5,902 17,376 17,054 276,546 39,955


^ The proportion of claims with lawyer use in 2012 and 2013 is likely to be an underestimate, as a four-year follow-up period captures 85 percent of lawyer use


� Data for 2014 and 2015 are incomplete due to the length of time required before impairment level can be assessed and claims can be lodged (either 18 months or until


the injury has stabilised, whichever is latest)


https://doi.org/10.1371/journal.pone.0231025.t002
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age, SES, and remoteness. In the overall sample, the association remained after also adjusting


for claim type. For the full models, see S1 Appendix of Table A1.


Discussion


Summary of findings


In 2013, one-fifth (20.1%) of TAC claims involved claimant lawyer use. Across the three


groups, common law claims had the highest proportion of lawyer use, followed by no-fault


impairment lump sum claims and, finally, no-fault claims. The proportion of claims that


involved lawyer use approximately doubled between 2000 and 2013, although patterns of


change differed across groups. Descriptive analyses demonstrated that there were no increases


in rates of crashes or hospitalisations from crashes that accounted for this increase. Regression


analyses demonstrated that the increase was also not due to variations in crash (type), injury


(severity), or person (gender, age, SES, remoteness) factors over time.


Comparison to existing australian research


The proportion of claims that involved lawyer use in this study is consistent with that reported


in other research examining experience of personal injury in the Australian population. In


such research, personal injury is defined as a harm to an individual for which compensation


can be claimed; this harm may arise from a road traffic crash, workplace injury, product fault,


or other injury circumstance [53]. The Legal Australia-Wide (LAW) Survey examined the inci-


dence of personal injuries and actions taken in response to these injuries in a sample of 20,716


Australians [54]. Of those who experienced personal injuries, 72.2 percent took action by seek-


ing advice, whilst 8.8 percent took action without seeking advice, and 19.0 percent took no


action. Of those who took action, 20.8 percent obtained advice from a lawyer. If we consider


lodging a TAC claim to represent taking action, the proportion of those who took action and


obtained advice from a lawyer in the current study (20.1%) is similar to that in the LAW Sur-


vey (20.8%). This suggests that there is a similar propensity toward obtaining advice from a


lawyer between Victorians who lodge TAC claims for road traffic injuries and Australians who


experience all types of personal injuries.


The increase in lawyer use reported in this study is also consistent with evidence from other


Australian schemes. For example, Ernst & Young [55] reported on trends in claims for minor


severity injuries that involved legal representation in the New South Wales (NSW) road traffic


injury compensation scheme at a time when this primarily provided fault-based benefits. Minor


Table 3. Univariate and multivariate logistic regression results.


Group Total N (N With


Outcome)


Variable Crude Model Odds Ratio (95%


Confidence Interval)


p-value Adjusted Model Odds Ratio (95%


Confidence Interval)�
p-value


No-Fault Claims 181,064 (7,642) Crash


Year


1.252 (95% CI 1.242 to 1.262) p<0.001 1.259 (95% CI 1.249 to 1.269) p<0.001


No-Fault Impairment Lump


Sum Claims


5,153 (3,360) Crash


Year


1.310 (95% CI 1.285 to 1.336) p<0.001 1.339 (95% CI 1.311 to 1.368) p<0.001


Common Law Claims 14,614 (12,478) Crash


Year


1.220 (95% CI 1.203 to 1.238) p<0.001 1.229 (95% CI 1.211 to 1.248) p<0.001


All Claims 200,831 (23,480) Crash


Year


1.124 (95% CI 1.120 to 1.129) p<0.001 1.259^(95% CI 1.251 to 1.267) p<0.001


� Adjusted for crash type, length of hospital stay, gender, age, SES, and remoteness


^ Further adjusted for claim type (no fault claims, no-fault impairment lump sum claims, and common law claims)


https://doi.org/10.1371/journal.pone.0231025.t003
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severity injuries were defined as injuries classified as being of minor or unknown severity by


insurer staff using the Abbreviated Injury Scale [56]. As such, the NSW sample is similar to the


no-fault claims group in the current study, with a caveat that it may be limited to not-at-fault


claimants. It is unclear how legal representation was defined in the NSW report. Ernst & Young


[55] found that the number of minor severity injury claims with legal representation per quarter


decreased from 2001 to 2003, then remained stable until 2008, before increasing substantially


between 2008 and 2015. Although the proportion of minor severity injury claims with legal repre-


sentation was not reported, the number of claims with no legal representation declined between


2001 and 2009 before remaining stable, which is suggestive of a proportional increase in claims


involving legal representation between 2008 and 2015. As such, the trend in NSW is similar to


that in the current study, although the latter also found an increase in the number and proportion


of claims involving lawyer use before 2008. The NSW report attributed the increase in minor


injury severity claims involving legal representation to an increased propensity to claim in 2015


compared to 2008. However, in the current study, propensity to claim among those hospitalised


for road traffic injuries appeared to decrease, not increase, during the study period.


Increases in lawyer use overall


The increase in lawyer use in this study was not due to changes in rates of crashes or hospitali-


sations from crashes, or variations in observed crash, injury, or (measured) person factors over


time: as such, it is likely to be due to other factors. These could include changes in: person fac-


tors not included in this study, such as legal consciousness (as greater legal consciousness is


associated with greater capacity to resolve legal problems alone, without legal assistance; [54]);


compensation scheme factors, such as the complexity and length of the claims process (as


more complex and protracted processes are associated with greater legal service use; [14, 16,


57]); societal factors, such as attitudes towards lawyers and lawyer use (as social stigma and


shame can deter claimants from engaging legal services; [58]); and regulation factors, such as


legislation (as, for example, new requirements to resolve legal issues in a cost-effective, effi-


cient, just, timely manner could increase the appeal of lawyer use; [59]). These could also


include changes in the legal services market, such as increases in the number of lawyers operat-


ing in this market (as claimants are more likely to use legal services when these are readily


available; [60]), and the proliferation of advertising by these lawyers (as this raises claimant


awareness about the possibility of engaging legal services, and the process for doing so, as well


as addressing barriers to, and reinforcing benefits of, use; [61, 62]).


In the absence of a concrete explanation for the increase in lawyer use, and a measure of its


effect on claimant outcomes, implications for claimants and other schemes are difficult to


determine. In terms of implications for claimants, given the instrumental role of lawyers in


enabling claimants to access their legal entitlements, increased lawyer use could indicate


greater claimant access to entitlements in the TAC scheme. However, if the increase in lawyer


use was driven by changes in the scheme that made it more difficult for claimants to access


entitlements without legal representation, this might not be the case. In terms of implications


for other schemes, if the increase in lawyer use was driven by changes in local factors (such as


insurer practices or the number of lawyers in Victoria) then the trend might not hold in other


schemes. However, if the increase was driven by changes in global factors (such as the prolifer-


ation of advertising) then the trend might hold in other schemes.


Increases in lawyer use in different claimant groups


In terms of the differences in patterns of change across groups, the minimal increase in the


proportion of common law claims that involved lawyer use is likely to be due to a ceiling effect.
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This group had a high initial proportion of lawyer use, perhaps because of the complexity and


perceived adversarial nature of the common law claiming process [14, 16]. Notably, although


the common law claims group and the no-fault impairment lump sum claims group contained


the greatest proportions of lawyer use, the actual numbers of claims in these groups were


small. In contrast, the no-fault claims group contained the largest actual number of claims


and, as a result, the increase in lawyer use seen in this group has the greatest implications for


long-term scheme viability (given that the TAC is often liable for a proportion of claimants’


legal costs). The increase in lawyer use seen in this group also has implications for other juris-


dictions that are considering, or are in the process of, reforming their compensation schemes


to incorporate no-fault components. One common argument in favour of such reform is an


anticipated reduction in legal costs, which are higher in fault-based systems due to the need to


establish negligence [13, 32]. This study indicates that a non-trivial number and proportion of


no-fault claims still involve lawyer use, and that this number and proportion are increasing.


This suggests that reforming schemes to incorporate no-fault components might not affect


legal costs as much as anticipated, particularly if the increase is being driven by global factors


and continues into future years.


The increase in the proportion of no-fault claims that involved lawyer use may also have


ethical and practical implications for lawyers. In these claims, lawyers are most often engaged


to resolve disputes between claimants and the TAC (for example, over continued access to no-


fault benefits) or lodge applications for impairment lump sum benefits that are later denied


(for example, because the impairment threshold is not reached). If the increase in lawyer use


in this group has been driven by increases in unsuccessful applications for impairment lump


sum benefits, this may raise ethical questions, as lawyers are obligated to act only in cases with


reasonable prospects of success [63]. If lawyers act in cases without such prospects, this can


disadvantage claimants (through unnecessary exposure to harmful legal processes), insurers


(through the cost of defending these cases), and courts (through wasted time and other


resources) [64, 65]. It can also lead to unjust outcomes as, for example, insurers might choose


to settle cases to avoid the costs of defending them [66]; this is important, given that lawyers’


ethical duties are first and foremost to the administration of justice [65]. If the increase in law-


yer use in this group is due to increases in unsuccessful applications for impairment lump sum


benefits, this also has practical implications, as the no-win-no-fee arrangements that are com-


monly used in personal injury claims in Australia mean that lawyers are not paid unless claims


are successful [67]. The findings suggest that lawyers either may not be screening cases as effec-


tively as they could be to select those with the best prospects of success, or may be assuming


cases with greater risks of unsuccessful outcomes due to increased competition in the legal


marketplace. In either case, lawyers may be screening out some claims that are legitimate, and


pursuing others that are not, causing a disconnect between entitlement and award. However,


it is unclear whether the increase in lawyer use in this group is due to an increase in unsuccess-


ful impairment lump sum lodgements, or disputes.


Limitations


This study has several limitations. First, there were differences in the measurement of hospita-


lisation across datasets, as TAC data were limited to admissions within one week of injury


whilst VISU data were not. As a result, the lower number of TAC claims involving hospitalisa-


tions may be the result of discrepancies in measurement rather than true rates of hospital


attendance. Second, the study may have overestimated the number of no-fault impairment


lump sum claims, and under-estimated the number of common law claims, in the final years


of the study period. This is due to the length of the common law claims process, which leads
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some claimants to lodge an impairment lump sum claim to receive an initial payout before a


common law claim is lodged, or as a gateway to common law. As such, some no-fault


impairment lump sum claims may later become common law claims. Third, lawyer use was


underestimated in the regression analyses due to use of the limited sample with a four-year fol-


low-up period (as this captured 85% of lawyer use). Fourth, this study focused on claimant


lawyer use, as data about insurer lawyer use was unavailable; thus, not all lawyer use in the Vic-


torian scheme has been captured. Fifth, the study is limited to compensable road traffic injury


in Victoria; further research is needed to establish trends in lawyer use in other schemes.


Finally, restricting the sample used in the regression analyses to claims with lawyer use


within four years post-crash introduced bias, as these were more likely to be made by claimants


who were female, older, socio-economically advantaged, injured in multi-vehicle crashes, and


severely injured than claims with lawyer use after four years post-crash. Notably, the LAW Sur-


vey found that individuals who take action (including legal action) in response to legal prob-


lems are more likely to be female, older, and have markers of socio-economic advantage than


those who do not [54]. This study found that although legal services were used more frequently


by claimants who were male, younger, and socio-economically disadvantaged, they were used


earlier by claimants who were female, older, and socio-economically advantaged.


Conclusions


This study provides an important initial look at lawyer use as an outcome in compensation sys-


tems. The results demonstrate that at present, one fifth of claims in the Victorian road traffic


injury compensation scheme involve claimant lawyer use, a proportion that has steadily


increased since 2000. Further research is needed to understand the predictors of lawyer use


and reasons for this change, given the implications of increases in lawyer use for claimants (in


terms of access to entitlements and justice), legal practitioners (in terms of ethics and practice),


and compensation schemes (in terms of long-term scheme viability). Further research is also


needed to understand the associations between lawyer use and claimants’ occupational, per-


sonal, and social functioning, in order to understand the implications of increases in lawyer


use for claimant outcomes.
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CLAIMANT LAWYER USE IN ROAD TRAFFIC INJURY 
COMPENSATION CLAIMS 


2  
3  


CLARE E SCOLLAY*, JANNEKE BERECKI-GISOLF**, BECKY BATAGOL*** AND 
GENEVIEVE M GRANT**** 


 
In injury compensation schemes, claimants engage lawyers to 
navigate the claiming process, access benefits, and resolve disputes. 
As a result, lawyers can play a central role in facilitating claimant 
access to entitlements, and shaping claimant experiences and 
outcomes. This article presents findings from the largest empirical 
investigation of lawyer use in a single compensation scheme: using 
evidence from almost 50,000 claims in the road traffic injury 
scheme in Victoria, Australia, the socio-demographic, crash, injury, 
and recovery factors associated with lawyer use are identified, and 
explanations for these relationships explored. The analysis shows 
that some claimants who struggle to access lawyers in other 
contexts are supported to do so in this scheme. The findings 
highlight opportunities for improving access to justice within and 
outside compensation settings. 


 


I   INTRODUCTION 


A   Supporting Recovery from Road Traffic Injuries 


Road traffic crashes cause an estimated 50 million injuries each year1 and 
account for much of the global burden of disability.2 The magnitude of this 
problem continues to grow as the quality of healthcare improves and the number 


 
*  PhD Candidate, Faculty of Law, Monash University. 
**  Associate Professor, Monash University Accident Research Centre, Monash University, and Director of 


the Victorian Injury Surveillance Unit. 
***  Associate Professor, Monash Sustainable Development Institute and Faculty of Law, Monash University. 
****  Associate Professor, Faculty of Law, Monash University, and Director of the Australian Centre for 


Justice Innovation. 
1  World Health Organization, Post-Crash Response: Supporting Those Affected by Road Traffic Crashes, 


WHO/NMH/NVI/16.9 (2016) 3. 
2  Suzanne Polinder et al, ‘Burden of Road Traffic Injuries: Disability-Adjusted Life Years in Relation to 


Hospitalization and the Maximum Abbreviated Injury Scale’ (2015) 80 Accident Analysis & Prevention 
193, 196–7; Juanita A Haagsma et al, ‘The Global Burden of Injury: Incidence, Mortality, Disability-
Adjusted Life Years and Time Trends from the Global Burden of Disease Study 2013’ (2016) 22(1) 
Injury Prevention 1, 4, 7. 
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of individuals surviving their injuries increases.3 As a result, road traffic injuries 
have been designated a public health priority in Canada,4 the United States,5 the 
European Union,6 parts of Asia7 and Africa,8 Australia,9 and New Zealand.10 
Although the policy focus is on reducing the number of serious road traffic 
injuries, there is also a growing emphasis on improving recovery outcomes. 


Crash survivors often engage with a range of services in recovering from 
road traffic injuries, including health, legal, and financial services.11 In many 
jurisdictions, statutory injury compensation schemes facilitate access to these and 
other benefits, with the objective of returning injured persons to health and work 
as efficiently and effectively as possible.12 There are considerable inconsistencies 
in the nature and extent of the benefits provided by these schemes. In Australia, 
for example, all states and territories provide long-term care and support to 
persons who sustain significant and permanent injuries, irrespective of fault;13 
however, for other injured persons, there is substantial variation in the benefits 
available, and the basis on which these benefits are provided.14 


 


 
3  See, eg, Peter A Cameron et al, ‘A Statewide System of Trauma Care in Victoria: Effect on Patient 


Survival’ (2008) 189(10) Medical Journal of Australia 546, 548; Belinda J Gabbe et al, ‘Population-
Based Capture of Long-Term Functional and Quality of Life Outcomes after Major Trauma: The 
Experiences of the Victorian State Trauma Registry’ (2010) 69(3) The Journal of Trauma: Injury, 
Infection, and Critical Care 532, 532. 


4  Canadian Council of Motor Transport Administrators, Road Safety Vision 2010 (Report, November 2013) 
22. 


5  S Binder and JW Runge, ‘Road Safety and Public Health: A US Perspective and the Global Challenge’ 
(2004) 10(2) Injury Prevention 68, 68. 


6  European Commission, Road Safety Program 2011–2020: Detailed Measures (Memo No 10/343, 20 July 
2010) 3. 


7  Saber Azami-Aghdash et al, ‘Policy Analysis of Road Traffic Injury Prevention in Iran’ (2017) 9(1) 
Electronic Physician 3630, 3635–6. See also S Gopalakrishnan, ‘A Public Health Perspective of Road 
Traffic Accidents’ (2012) 1(2) Journal of Family Medicine and Primary Care 144. 


8  Richard Matzopoulos et al, ‘Assessing the Prevention Response to Child Road Traffic Injuries’ in Ashley 
Van Niekerk, Shahnaaz Suffla and Mohamed Seedat (eds), Crime, Violence and Injury Prevention in 
South Africa: Data to Action (Medical Research Council – University of South Africa Crime, Violence, 
and Injury Lead Program, 2008) 14, 22–3. 


9  Australian Institute of Health and Welfare, First Report on National Health Priority Areas 1996 (Report, 
1997) 85–7. 


10  Ministry of Transport, ‘Safer Journeys: New Zealand’s Road Safety Strategy 2010–2020’ (Strategy 
Proposal, 2010) 3. 


11  World Health Organization (n 1) 4. 
12  Australian Institute of Health and Welfare, ‘ICF Australian User Guide V1.0’ (Disabilities Series No DIS 


33, 10 October 2003) 93; Genevieve M Grant and David M Studdert, ‘Poisoned Chalice? A Critical 
Analysis of the Evidence Linking Personal Injury Compensation Processes with Adverse Health 
Outcomes’ (2009) 33(3) Melbourne University Law Review 865, 866; Peter Cane, Atiyah’s Accidents, 
Compensation and the Law (Cambridge University Press, 8th ed, 2013) 406–9; Genevieve M Grant, 
‘Claiming Justice in Injury Law’ (2015) 41(3) Monash University Law Review 618, 619; Meaghan L 
O’Donnell et al, ‘Compensation Seeking and Disability after Injury: The Role of Compensation-Related 
Stress and Mental Health’ (2015) 76(8) Journal of Clinical Psychiatry e1000, e1000. 


13  Harold Luntz et al, Torts: Cases and Commentary (LexisNexis Butterworths, 8th ed, 2017) 63–6. 
14  Ibid 54–7. 
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B   Lawyer Use and Claimant Outcomes in Road Traffic Injury 
Compensation Schemes 


In compensation schemes, injured persons may engage lawyers for help with 
navigating the claiming process, accessing benefits, and resolving disputes.15 


Legal services can play an important role in enabling claimants to access their 
legal entitlements, particularly when they might struggle to do so otherwise, 
whether because of their own disadvantage or complexities in scheme design. As 
a result, lawyer use is often associated with access to justice, which has been 
described as the extent to which claimants can enforce their rights through fair 
and open processes.16 Some studies suggest that claimant lawyer use is also 
associated with negative recovery outcomes, including physical and mental ill-
health;17 longer treatment times;18 delays in, and lack of, claim closure;19 and 
lower perceived fairness of compensation processes.20 These associations are 
attributed to extended legal proceedings that prolong claimant exposure to 
compensation schemes;21 the adversarial nature of the claiming process;22 and 
implicit or explicit encouragement of claimants to remain symptomatic to 
maximise their likelihood of succeeding in their claims.23 


 
15  Darnel F Murgatroyd, Ian D Cameron and Ian A Harris, ‘Understanding the Effect of Compensation on 


Recovery from Severe Motor Vehicle Crash Injuries: A Qualitative Study’ (2011) 17(4) Injury 
Prevention 222, 224; Elizabeth Kilgour et al, ‘Interactions between Injured Workers and Insurers in 
Workers’ Compensation Systems: A Systematic Review of Qualitative Research Literature’ (2015) 25(1) 
Journal of Occupational Rehabilitation 160, 177–8; Nieke A Elbers et al, ‘Differences in Perceived 
Fairness and Health Outcomes in Two Injury Compensation Systems: A Comparative Study’ (2016) 
16(1) BMC Public Health 658, 665 (‘Differences in Perceived Fairness and Health Outcomes’). 


16  Louis Schetzer, Joanna Mullins and Roberto Buonamano, Access to Justice & Legal Needs: A Project to 
Identify Legal Needs, Pathways and Barriers for Disadvantaged People in NSW (Law and Justice 
Foundation of NSW, 2002) 6–8; Hazel Genn, Judging Civil Justice (Cambridge University Press, 1st ed, 
2010) 115. 


17  Richard Townsend Gun et al, ‘Risk Factors for Prolonged Disability after Whiplash Injury: A Prospective 
Study’ (2005) 30(4) Spine 386, 389; Ian A Harris et al, ‘Predictors of General Health after Major 
Trauma’ (2008) 64(4) The Journal of Trauma: Injury, Infection, and Critical Care 969, 970; SM Littleton 
et al, ‘The Association of Compensation on Longer Term Health Status for People with Musculoskeletal 
Injuries Following Road Traffic Crashes: Emergency Department Inception Cohort Study’ (2011) 42(9) 
Injury 927, 930. 


18  Gun et al (n 17) 389. 
19  J David Cassidy et al, ‘Effect of Eliminating Compensation for Pain and Suffering on the Outcome of 


Insurance Claims for Whiplash Injury’ (2000) 342(16) The New England Journal of Medicine 1179, 
1181; J David Cassidy et al, ‘Low Back Pain after Traffic Collisions: A Population-Based Cohort Study’ 
(2003) 28(10) Spine 1002, 1004; Petrina P Casey, Anne Marie Feyer and Ian D Cameron, ‘Associations 
with Duration of Compensation Following Whiplash Sustained in a Motor Vehicle Crash’ (2015) 46(9) 
Injury 1848, 1851 (‘Associations with Duration of Compensation’); Bamini Gopinath et al, ‘Predictors of 
Time to Claim Closure Following a Non-Catastrophic Injury Sustained in a Motor Vehicle Crash: A 
Prospective Cohort Study’ (2016) 16(1) BMC Public Health 421, 425. 


20  Elbers et al, ‘Differences in Perceived Fairness and Health Outcomes’ (n 15) 667. 
21  Gopinath et al (n 19) 428; Casey, Feyer and Cameron, ‘Associations with Duration of Compensation’ (n 


19) 1854. 
22  Kirsten Armstrong and Daniel Tess, ‘Fault versus No Fault: Reviewing the International Evidence’ 


(Seminar Paper, Institute of Actuaries of Australia General Insurance Seminar, 9–12 November 2008) 
19–20; Harris et al (n 17) 973; Casey, Feyer and Cameron, ‘Associations with Duration of 
Compensation’ (n 19) 1854; Gopinath et al (n 19) 428. 


23  Cassidy et al, ‘Effect of Eliminating Compensation for Pain and Suffering on the Outcome of Insurance 
Claims for Whiplash Injury’ (n 19), 1184–5; Harris et al (n 17) 973; Littleton et al (n 17) 931. See also 
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Importantly, however, these studies have been unable to determine whether 
the relationship between lawyer use and negative recovery outcomes is causal in 
nature, so it is unclear whether lawyer use leads to poor recovery, or poor 
recovery leads to lawyer use.24 Claimants experiencing slower recoveries may be 
more likely to consult a lawyer than those who recover faster.25 In addition, 
lawyers perform a gatekeeping function, filtering out claims that they are 
reluctant to pursue.26 This is because legal services in the personal injury sector 
are often provided under conditional or ‘no win, no fee’ agreements,27 in which 
some or all legal costs are dependent on the successful outcome of the matter.28 


For a lawyer to act under this type of agreement, they must conclude that the 
legal fees paid out of the damages will be sufficient to cover their costs and turn 
a profit.29 As a result, lawyers favour cases where there is a strong likelihood of 
succeeding in the claim and achieving substantial damages.30 In personal injury 
cases, these factors depend on the severity and (in Australia) permanence of 
claimant injuries. As a result, injury severity and expected permanence play a 
critical role in case selection by lawyers, and in turn legal service use by 
claimants.31 


Notably, there has been little research into the relationship between injury 
severity, lawyer use, and recovery outcomes, and the few existing studies have 
yielded inconsistent results. Gun and colleagues identified a strong association 
between initial pain index and lawyer use,32 and between lawyer use and negative 


 
Douglas Fowlie and David Alexander, ‘Collective Actions Following Major Disaster’ (1992) 3(2) 
Journal of Forensic Psychiatry 321, 321–2; Paul R Lees-Haley, ‘MMPI-2 Base Rates for 492 Personal 
Injury Plaintiffs: Implications and Challenges for Forensic Assessment’ (1997) 53(7) Journal of Clinical 
Psychology 745, 752. 


24  Gun et al (n 17) 390; Natalie M Spearing et al, ‘Research on Injury Compensation and Health Outcomes: 
Ignoring the Problem of Reverse Causality Led to a Biased Conclusion’ (2012) 65(11) Journal of 
Clinical Epidemiology 1219, 1220; Petrina P Casey, Anne Marie Feyer and Ian D Cameron, 
‘Associations with Legal Representation in a Compensation Setting 12 Months after Injury’ (2015) 46(5) 
Injury 918, 919 (‘Associations wih Legal Representation in a Compensation Setting’). 


25  Harris et al (n 17) 973; Spearing et al (n 24) 1220. 
26  Marc Galanter, ‘Reading the Landscape of Disputes: What We Know and Don’t Know (and Think We 


Know) about Our Allegedly Contentious and Litigious Society’ (1983) 31(1) UCLA Law Review 4, 19; 
Herbert M Kritzer, Risks, Reputations and Rewards: Contingency Fee Practice in the United States 
(Stanford University Press, 2004) 67–8 (‘Risks, Reputations and Rewards’). 


27  Grant and Studdert (n 12) 879. 
28  Australian Law Reform Commission, Managing Justice: Review of the Federal Justice System (Report 


No 89, 17 February 2000) 312 [5.21]; Productivity Commission, Access to Justice Arrangements: 
Productivity Commission Inquiry Report (Report No 72, 5 September 2014) 196. 


29  Kritzer, Risks, Reputations and Rewards (n 26) 67–8; Stephen Daniels and Joanne Martin, ‘The Texas 
Two-Step: Evidence on the Link between Damage Caps and Access to the Civil Justice System’ (2006) 
55(2) DePaul Law Review 635, 659; Mary Nell Trautner, ‘Screening, Sorting, and Selecting in Complex 
Personal Injury Cases: How Lawyers Mediate Access to the Civil Justice System’ (PhD Thesis, The 
University of Arizona, 2006) 93–6; Grant and Studdert (n 12) 879. 


30  Herbert M Kritzer, ‘Holding Back the Floodtide: The Role of Contingent Fee Lawyers’ (1997) 70(3) 
Wisconsin Lawyer 10, 10–13; E Allan Lind, ‘Litigation and Claiming in Organizations: Antisocial 
Behavior or Quest for Justice?’ in Robert A Giacalone and Jerald Greenberg (eds), Antisocial Behavior in 
Organizations (Sage Publication, 1997) 150, 156; Trautner (n 29) 93–6; Jennifer K Robbenholt and 
Valerie P Hans, The Psychology of Tort Law (NYU Press, 2016) 13. 


31  Grant and Studdert (n 12) 879–80; Robbenholt and Hans (n 30) 13. 
32  Gun et al (n 17) 390–1. 
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recovery outcomes (including lack of improvement in pain outcome score, longer 
treatment time, delayed claim closure, and delayed return to work).33 The 
association between lawyer use and these outcomes (except delayed return to 
work) remained after adjusting for initial pain index (although pain is not 
necessarily indicative of injury severity).34 Conversely, Casey and colleagues 
found that the clinical whiplash grading of claimants who retained a lawyer did 
not differ from that of claimants who did not, although the former group 
presented with a worse health profile and greater work disability at one year post-
injury.35 These authors posit that some claimants have a specific health profile 
that ties them to the compensation scheme for a long period of time, resulting in 
both negative recovery outcomes and lawyer use.36 This profile is not necessarily 
linked to injury severity, but may be evidenced by poor fitness, a low pain 
tolerance, a tendency to catastrophise, and the development of anxiety, 
depression, and other complications.37 


 
C   Other Factors Associated with Lawyer Use in Road Traffic Injury 


Compensation Schemes 


Studies conducted in compensation settings suggest that lawyer use is also 
associated with individual-level factors beyond injury severity, including higher 
initial disability and work disability, lower baseline mental health and household 
income, and speaking a language other than English in the home.38 However, the 
samples used in these studies are limited to injured persons with whiplash39 or 
orthopaedic diagnoses40 in the New South Wales (‘NSW’) road traffic injury 
compensation scheme, at a time when it was primarily fault-based. Accordingly, 
the applicability of the findings to claimants with a broader range of injuries and 
in other compensation schemes is unclear. This is particularly so given that 
claimant decisions about engaging legal services are influenced by compensation 
scheme design,41 and experiences and exposures of claimants in one scheme are 
not necessarily equivalent to those of claimants in other schemes.42 


 


 
33  Ibid 389. 
34  Ibid 390–1. 
35  Casey, Feyer and Cameron, ‘Associations with Legal Representation in a Compensation Setting’ (n 24) 


922. 
36  Ibid. 
37  Ibid; Gun et al (n 17) 389–91.  
38  Casey, Feyer and Cameron, ‘Associations with Legal Representation in a Compensation Setting’ (n 24) 


920–2; Darnel Murgatroyd et al, ‘Predictors of Seeking Financial Compensation Following Motor 
Vehicle Trauma: Inception Cohort with Moderate to Severe Musculoskeletal Injuries’ (2017) 18(1) BMC 
Musculoskeletal Disorders 177, 183–4. 


39  Casey, Feyer and Cameron, ‘Associations with Legal Representation in a Compensation Setting’ (n 24). 
40  Murgatroyd et al (n 38) 178. 
41  Nick Allsop, Hardik Dalal and Peter McCarthy, ‘To Fault or Not to Fault That Is the Question?’ (Seminar 


Paper, Institute of Actuaries of Australia Accident Compensation Seminar, 22–24 November 2009) 5; 
Cassidy et al, ‘Effect of Eliminating Compensation for Pain and Suffering on the Outcome of Insurance 
Claims for Whiplash Injury’ (n 19) 1181. 


42  Grant and Studdert (n 12) 877–8. 
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D   Study Aims 


Overall, the factors associated with lawyer engagement in compensation 
schemes are not well understood. In particular, the extent to which injury severity 
and recovery contribute to decisions to use legal services remains unclear. 
Empirical analysis of these relationships is required to improve our 
understanding of the operation of injury compensation schemes as the law’s 
primary response to the legal problem of injury, as well as the justice that 
claimants experience. The aims of this study are, therefore, to (a) determine the 
amount of lawyer use that is explained by injury severity, (b) identify additional 
individual-level socio-demographic, crash, and injury factors associated with 
lawyer use, and (c) determine the extent to which lawyer use is explained by 
short- and long-term recovery outcomes, in the road traffic injury compensation 
scheme in Victoria. This approach enables us to identify the individual-level 
factors associated with lawyer use among compensation claimants with a broad 
range of injuries and in a blended scheme (ie, a scheme that includes both no-
fault and fault-based benefits). Additionally, it allows us to clarify the roles 
played by injury severity and recovery factors in contributing to lawyer 
engagement. 


 
E   Research Context: Road Traffic Injury Compensation in Victoria 


In Victoria, persons injured in transport crashes involving a car, motorcycle, 
bus, train, or tram are eligible to claim compensation through the State insurer, 
the Transport Accident Commission (‘TAC’).43 The TAC is funded through 
annual car registration payments made by Victorian motorists, as well as income 
generated from investments. The TAC operates as a single-insurer Compulsory 
Third Party (‘CTP’) scheme that provides a blend of no-fault and common law 
benefits. In this scheme, injured persons are eligible for income replacement, 
medical, rehabilitation, and lifetime care costs irrespective of fault.44 If a claimant 
has a permanent whole-person impairment assessed as being above 10%, they 
may also be entitled to a no-fault impairment lump sum payment.45 Claimants are 
eligible for common law damages for pain and suffering and pecuniary loss if 
another party was negligent in their crash circumstances, and their injuries 
exceed a minimum threshold based on either their permanent whole-person 
impairment or a narrative test of the ways in which their injuries have affected 
their capacity to engage in valued activities.46 Permanent impairment and 
common law damage claims must typically be made within six years of the 
crash.47 


 


 
43  Compensation is also available to persons injured interstate if the crash involved a Victorian-registered 


vehicle, and to dependents of a person killed in a transport crash if the decedent would have been entitled 
to compensation: Transport Accident Act 1986 (Vic) s 35. 


44  In order to access these benefits, claimants need to contact the TAC or file a claims form within 12 
months of the crash date: Transport Accident Act 1986 (Vic) s 68(1). 


45  Transport Accident Act 1986 (Vic) s 47(1)–(3). 
46  Ibid s 93(2)–(4). 
47  Ibid s 46A(1A). 
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1   Legal Costs in the TAC Scheme 
Where a legally represented claimant makes a successful claim for an 


impairment lump sum benefit or common law damages,48 or a dispute about a no-
fault benefit is resolved in the claimant’s favour, the TAC will make a 
contribution to the claimant’s legal costs.49 Where a claim is litigated in a tribunal 
or court, legal costs will follow the event such that the successful party will 
typically be entitled to an order for costs against the unsuccessful party. The 
precise amount and proportion of costs covered depends on the application of 
provisions contained in the TAC Protocols (a series of agreements made between 
signatory plaintiff law firms, the TAC, and the Law Institute of Victoria),50 as 
well as orders made by the relevant tribunal or court. This proportion often falls 
short of full coverage, meaning that claimants will most often fund some part of 
the costs themselves once their claim is resolved, out of compensation they 
receive. There are also circumstances in which the TAC may recover costs from 
unsuccessful claimants. For example, in some matters, if the TAC makes a 
settlement offer that the claimant rejects, and the order subsequently made by a 
tribunal or court is not more favourable than that offer, the TAC may seek an 
order that the claimant pay the legal costs incurred by the TAC after the offer 
was made.51  


Personal injury lawyers acting for TAC claimants almost exclusively operate 
on a ‘no win, no fee’ (or conditional costs) basis, meaning that a claimant will 
only be charged for the lawyer’s professional fees in the event that they achieve a 
successful outcome. Legal costs regulation in Victoria permits lawyers operating 
on a conditional basis to charge a ‘success fee’ in the form of an uplift of up to 
25% of the legal costs (excluding disbursements) that would otherwise be 
payable.52 Contingency fees, where a lawyer agrees with a client that they will 
charge a percentage of compensation recovered by the client, are prohibited.53 


 


 
48  Transport Accident Commission, ‘Transport Accident Act Common Law Protocols’ (Protocol, 1 July 


2016) <http://www.tac.vic.gov.au/__data/assets/pdf_file/0004/181390/FINAL-Common-Law-Protocols-
as-at-22.12.2015.pdf> [16]. 


49  Transport Accident Commission, ‘Transport Accident Act No Fault Dispute Resolution Protocols’ 
(Protocol, 1 July 2016) <http://www.tac.vic.gov.au/__data/assets/pdf_file/0004/181399/No-Fault-
Dispute-Resolution-Protocols-July-2016.pdf >. 


50  In 2005, the TAC, the Law Institute of Victoria, and the Australian Lawyers Alliance published a series 
of Protocols that seek to (a) recognise the role played by lawyers in the TAC scheme, and (b) provide 
guidelines to govern the ways in which lawyers and insurers interact to deliver outcomes to claimants. 
The Protocols are designed to facilitate the mutual and early exchange of relevant information between 
lawyers and the TAC, minimise delays by enforcing compliance with specified timeframes, fix legal costs 
for routine activities, reduce adversarialism in the claiming process, and encourage the early resolution of 
disputes. In doing so, the Protocols set the duration of activities in legal claims (affecting the duration of 
legal service use) and the amount that can be paid to lawyers (affecting the cost of legal service use) for 
firms that voluntarily become signatories to these protocols: Transport Accident Commission, ‘Transport 
Accident Act No Fault Dispute Resolution Protocols’ (n 49); Grant and Studdert (n 12) 883–4. 


51  Transport Accident Commission, ‘Legal Costs Recovery Guidelines’ (Guidelines, 10 November 2016) 
14. See also Supreme Court (General Civil Procedure) Rules 2015 (Vic) ord 26. 


52  Legal Profession Uniform Law Application Act 2014 (Vic) sch 1 s 182. 
53  Ibid sch 1 s 183.  
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II   MATERIALS AND METHODS54 


A   Data Sources and Sample 


To investigate lawyer use by claimants, we established a unique dataset 
based on compensation claim data. At the time of this study, administrative data 
relating to claims lodged with the TAC were housed in the deidentified 
Compensation Research Database (‘CRD’) at Monash University.55 Data for 
claims relating to crashes that occurred between 1 January 2007 and 31 
December 2009 were extracted for use in this study (N=53,471 claims made by 
N=52,937 claimants). Claims for crashes that occurred interstate56 and for 
fatalities57 were removed from the data (N=3,378 claims made by N=3,335 
claimants). Finally, in cases where there were multiple claims per claimant 
within the study period, only the first claim was included, resulting in the 
removal of a further 491 claims.58 


The final sample (N=49,602 claims and claimants) included more males 
(52.4%) than females (47.6%) and the greatest proportion of claimants were in 
the 15 to 24 year age category (22.7%). Most claimants lived in a major city 
(73.4%)59 and approximately half were within the top five socio-economic status 
(‘SES’) deciles (52.7%). Few claimants had made a prior claim in the seven 
years preceding their crash date (1.4%) or used the services of an interpreter or 
translator (0.8%). Most claimants were injured in a crash that involved more than 
one vehicle (60.0%) and less than half were driving at the time of the collision 
(46.9%). The greatest proportion of claimants were not hospitalised following the 
crash (62.1%) and sustained whiplash injuries (31.3%). Relatively few claimants 
reported ongoing work disability, mental health, or pain issues at 3 months 
(19.9%, 17.8%, and 14.4%, respectively) or 12 months (17.4%, 17.0%, and 
14.1%, respectively) post-crash.60 


To maximise the capture of lawyer use in this study, six years of follow-up 
claim data were obtained for all claims. This follow-up period was selected as 
claims for impairment lump sum and common law payments, both of which 


 
54  Institutional ethics approval for this study was obtained from the Monash University Human Research 


Ethics Committee (Project Number: 11752). 
55  Khic-Houy Prang, Behrooz Hassani-Mahmooei and Alex Collie, ‘Compensation Research Database: 


Population-Based Injury Data for Surveillance, Linkage and Mining’ (2016) 9(1) BMC Research Notes 
456, 458. For a full list of the variables contained in the CRD see generally, Institute for Safety 
Compensation and Recovery Research, ‘TAC Data Dictionary’ (Data Dictionary No 8.2, August 2014) 
<https://research.iscrr.com.au/__data/assets/pdf_file/0003/297930/tac_data_dictionary_version_82.pdf>. 


56  Interstate claims were excluded because entitlement to common law damages is determined in 
accordance with the law of the state or territory in which a crash occurs, rather than Victorian law. 


57  Claims for fatalities were excluded because these relate to the needs of surviving dependents, which are 
manifestly different to the needs of injured persons. 


58  Of the removed claims, 14.9% related to multiple claims arising from a single incident, and 85.1% to 
multiple claims arising from multiple incidents. 


59  This is comparable to the 70.9% of individuals that live in major cities in Australia as a whole. Transport 
and Regional Economics Bureau of Infrastructure, ‘An Introduction to Where Australians Live’ 
(Information Sheet No 96, 2016) 8. 


60  Based on the CRD payments data used in the analyses (see Part II(B): Variables Used in Analyses). 
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involve a high proportion of lawyer use,61 must typically be made within six 
years of the crash date.62 However, as claimants can engage lawyers for other 
purposes at any time during their claims, this follow-up period is unlikely to 
capture all lawyer use. Prior research in the same jurisdiction has shown that a 
four-year follow-up period captures 85% of lawyer use.63 


 
B   Variables Used in Analyses 


Socio-demographic, crash, injury, recovery, and lawyer use data were 
extracted for use in descriptive and logistic regression analyses. 


 
1   Socio-Demographic, Crash, and Injury Variables 


Socio-demographic variables included age, gender, interpreter use (as a 
proxy for a primary language other than English), prior claiming, remoteness 
(primary Accessibility and Remoteness Index (‘ARIA+’) grouping),64 and SES 
(Index of Relative Socio-economic Advantage and Disadvantage (‘IRSAD’) 
State Decile).65 Interpreter use was defined as the presence of a payment for 
interpretation or translation services, or to an interpretation or translation service 
provider, within the follow-up period; this is likely to underestimate the number 
of claimants who required such services, as some claimants may have enlisted 
family members or friends to provide these on an informal and unpaid basis, or 
been unaware that these services were available and thus foregone them. Prior 
claiming was defined as the presence of an additional TAC claim made by the 
same claimant in the seven years preceding the crash.  


Crash variables included number of vehicles involved in the crash and 
claimant road user group.  


Injury variables included injury type, length of hospital stay, and injury 
severity. Injury type was defined based on standard categories in the CRD. 
Length of hospital stay was calculated based on the number of full days for 
which the claimant was an inpatient; emergency department (‘ED’) presentations 
and outpatient attendances were excluded from this count. ICD-based Injury 
Severity Scores (‘ICISSs’) were calculated by mapping the International 
Statistical Classification of Diseases, Tenth Revision, Australian Modification, 
(‘ICD-10-AM’) codes provided by the TAC to the Survival Risk Ratios (‘SRRs’) 
created for Australia;66 these codes were only available for claimants who had 
been hospitalised. The SRRs were then multiplied to create an overall ICISS; 


 
61  Clare E Scollay, Janneke Berecki-Gisolf and Genevieve Grant, Trends in Lawyer Use in Road Traffic 


Injury Compensation Claims (Unpublished Manuscript, Monash University, 2019). 
62  Transport Accident Act 1986 (Vic) s 46A(1A). 
63  Scollay, Berecki-Gisolf and Grant (n 61). 
64  Australian Bureau of Statistics, Remoteness Structure (15 March 2018) <http://www.abs.gov.au/websit 


edbs/D3310114.nsf/home/remoteness+structure>. 
65  See generally Australian Bureau of Statistics, An Introduction to Socio-Economic Indexes for Areas 


(SEIFA): Technical Paper (Catalogue No 2039.0.55.001, 2006). 
66  Shaun Stephenson et al, Australian Institute of Health and Welfare, Diagnosis-Based Injury Severity 


Scaling: A Method Using Australian and New Zealand Hospital Data Coded to ICD-10-AM (Injury 
Research and Statistics Series, 2003) 24–73. 
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multiplication was used to ensure maximal use of available data.67 ICISSs were 
separated into quartiles for use in the analyses, and were reverse-scored so that 
the lowest quartile contained the least severe (or most survivable) injuries, whilst 
the highest quartile contained the most severe (or least survivable) injuries. 


 
2   Recovery Variables 


Short- and long-term recovery outcomes were assessed at 3 and 12 months 
post-crash respectively, and included work disability, mental health, and pain 
indicators. These outcomes were identified using a combination of TAC benefit 
codes, Medicare Benefit Schedule codes, and Pharmaceutical Benefit Schedule 
(‘PBS’) codes from the payment data. For the PBS codes, information on the 
PBS website was used to identify the generic name, form, strength, and pack size 
of each medication.68 These were then matched to Anatomic Therapeutic 
Chemical (‘ATC’) classification codes using information on the ATC website.69 
Medications with ATC codes starting with ‘N02’ were identified as analgesics, 
‘N02A’ as opioid analgesics, ‘N05A’ as antipsychotics, ‘N05B’ as anxiolytics, 
and ‘N06A’ as antidepressants.70 


Work disability was defined as the presence of fortnightly payments for loss 
of earnings or loss of earning capacity within the relevant time period. For 
example, work disability at three months was defined as the presence of 
fortnightly payments for loss of earnings or loss of earning capacity that 
commenced before or at three months post-crash and concluded at or after three 
months post-crash. Mental health indicators were defined as the presence of 
payments for (a) psychological services, (b) psychiatric services, (c) GP visits 
that addressed mental health issues, or (d) antidepressants, antipsychotics, or 
anxiolytics, within the relevant time period. Pain indicators were defined as 
payments for analgesics or opioid analgesics within the relevant time period. As 
there was substantial overlap between the recovery indicators, in the regression 
analyses these indicators were combined into a measure of the number of adverse 
recovery outcomes experienced. 


 
3   Lawyer Use Variable 


Lawyer use within six years post-crash was identified through the presence of 
a solicitor engagement date or payment for legal services in the six-year follow-
up period. The solicitor engagement date was calculated by the TAC as the 
earliest of the following dates: (a) solicitor start date entered into the system by 


 
67  For an overview of methodologies for combining SRRs: Geoff Henley and James E Harrison, Injury 


Severity Scaling: A Comparison of Methods for Measurement of Injury Severity (Injury Research and 
Statistics Series No 10, June 2009) 3. 


68  Pharmaceutical Benefits Scheme (PBS) (Web Page) <http://www.pbs.gov.au/pbs/home>. 
69  ‘ATC/DDD Index 2018’, World Health Organization Collaborating Centre for Drug Statistics 


Methodology (Web Page, 13 December 2018) <https://www.whocc.no/atc_ddd_index/>. 
70  For prior use of this method, see Janneke Berecki-Gisolf et al, ‘Use of Antidepressant Medication after 


Road Traffic Injury’ (2015) 46(7) Injury 1250, 1251; Janneke Berecki-Gisolf et al, ‘Prescription Opioid 
and Benzodiazepine Use after Road Traffic Injury’ (2016) 17(2) Pain Medicine 304, 306. 
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TAC staff, (b) dates derived from legal documents, or (c) dates derived from 
references to solicitors in claim notes. 


 
C   Analysis Strategy71 


1   Comparing Claims with and without Lawyer Use 
To compare the socio-demographic, crash, injury, and recovery profiles of 


claimants who did and did not engage legal services within the six-year follow-
up period, descriptive analyses were used. To assess whether observed 
differences were statistically significant, chi-square tests were used (as all 
variables were categorical). 


 
2   Investigating Associations between Socio-Demographic, Crash, Injury, and 


Recovery Indicators and Lawyer Use within Six Years Post-Crash 
To determine associations between socio-demographic, crash, injury, and 


recovery indicators and lawyer use within six years post-crash, logistic regression 
analyses were used. Claimants with injuries that were catastrophic, or sustained 
aboard a train or tram, were excluded from these analyses due to small cell 
counts. Interpreter use was excluded as an input into these analyses for the same 
reason.  


As injury severity data were only available for claimants who had been 
hospitalised, the dataset was split into hospitalised and non-hospitalised cohorts. 
For the hospitalised cohort, to assess the unadjusted influence of injury severity 
on lawyer use, this variable was entered into a logistic regression alone. Next, to 
identify additional individual-level factors associated with lawyer use, the socio-
demographic, crash, and injury variables were entered into a logistic regression 
(‘Model One’). Injury severity was then added to this model (‘Model Two’). 
Finally, to determine the influence of short- and long-term recovery outcomes on 
lawyer use, recovery variables at 3 (‘Model Three’) and 12 (‘Model Four) 
months were added. Finally, Models One, Three, and Four were replicated in the 
non-hospitalised cohort. 


The Link Test72 and Akaike Information Criterion (‘AIC’)73 were used to 
indicate goodness-of-fit and compare model performance, respectively. The Tjur 
‘R2’ test was used to indicate the amount of variation in lawyer use explained by 
each model.74 


 


 
71  Data were analysed using SAS 9.4 for Windows and SPSS Statistics 23.0. 
72  See generally John W Tukey, ‘One Degree of Freedom for Non-Additivity’ (1949) 5(3) Biometrics 232. 
73  See generally Hirotogu Akaike, ‘Information Theory and an Extension of the Maximum Likelihood 


Principle’ in Emanuel Parzen, Kunio Tanabe and Genshiro Kitagawa (eds), Selected Papers of Hirotugu 
Akaike (Springer, 1998) 199. 


74  See generally Tue Tjur, ‘Coefficients of Determination in Logistic Regression Models – A New Proposal: 
The Coefficient of Discrimination’ (2009) 63(4) The American Statistician 366. 
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III   RESULTS 


A   Comparing Claims with and without Lawyer Use 


Overall, 15.5% of claimants used lawyers within the six-year follow-up 
period; this proportion was higher among hospitalised (24.9%) than non-
hospitalised (10.0%) claimants. Most claimants who used lawyers had common 
law claims (50.2%), followed by no-fault claims without impairment lump sum 
components (39.8%), and no-fault claims with impairment lump sum 
components (10.0%). For the socio-demographic variables, bivariate tests 
revealed statistically significant differences in the distributions of age, gender, 
interpreter use, prior claiming, remoteness, and SES between claimants who did 
and did not engage lawyers (see Table 1). Specifically, claimants who engaged 
lawyers were more likely to be aged between 35 and 74 years; be male; have 
used an interpreter; have a prior claim; live in outer regional, remote, or very 
remote Victoria; and be in the lowest six SES deciles relative to claimants who 
did not. Notably, there was a statistically significant negative linear relationship 
between SES and the proportion of claimants who used legal services (R2=0.91, 
F(1,8)=89.94, p<0.0001; this correlation was computed based on aggregate data): 
that is, as SES increased, lawyer use decreased (see Figure 1). 
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Figure 1: Proportion of Claims That Did and Did Not Involve Lawyer Use by SES Decile 


For the crash variables, there were significant differences in the distributions 
of number of vehicles involved in the crash and claimant road user group 
between those who did and did not use lawyers (see Table 1). Specifically, 
claimants who used a lawyer were more likely to have been involved a single-
vehicle crash, and less likely to have been involved in a multi-vehicle crash, than 
those who did not. The most notable differences for claimant road user group 
were that those who used a lawyer were more likely to be pedestrians, and less 
likely to be drivers, relative to those who did not. For the injury variables, there 
were significant differences in the distributions of injury type and length of 
hospital stay between claimants who did and did not use lawyers. The most 
notable differences for injury type were that claimants who used lawyers were 
more likely to have ‘orthopaedic’ (limb fracture) injuries, and less likely to have 
‘musculoskeletal’ (whiplash) or ‘other’ (abrasion, contusion, and laceration) 
injuries, than those who did not. Claimants who used lawyers were also more 
likely to have spent more than seven days in hospital, and less likely to have 
spent no days in hospital, compared to those who did not. Finally, for the 
recovery variables, there were significant differences in the distributions of work 
disability, mental health, and pain indicators between those who did and did not 
engage lawyers. Specifically, claimants who engaged lawyers were more likely 
to have work disability, mental health, and pain indicators (‘negative recovery 
outcomes’) at 3 and 12 months post-crash relative to those who did not. 
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Table 1: Characteristics of Compensation Claimants with and without Lawyer Use 


Characteristic All Claims Claims with No Lawyer Use Claims with Lawyer Use 
Chi-


Square  


 N N Column % Row % N Column % Row % χ2 


N 49,602 41,894 7,708  
SOCIO-DEMOGRAPHIC FACTORS 


         


Age Group        p<0.0001 


Younger than 15 3,209 2,990 7.1% 93.2% 219 2.8% 6.8%  


15 to 24 11,233 10,005 23.9% 89.1% 1,228 15.9% 10.9%  


25 to 34 9,402 8,002 19.1% 85.1% 1,400 18.2% 14.9%  


35 to 44 8,297 6,725 16.1% 81.1% 1,572 20.4% 18.9%  


45 to 54 6,920 5,482 13.1% 79.2% 1,438 18.7% 20.8%  


55 to 64 4,771 3,820 9.1% 80.1% 951 12.4% 19.9%  


65 to 74 2,859 2,347 5.6% 82.1% 512 6.7% 17.9%  


75 and older 2,895 2,512 6.0% 86.8% 383 5.0% 13.2%  


          


Gender        p<0.0001 


Female 23,595 20,319 48.5% 86.1% 3,276 42.5% 13.9%  


Male 25,988 21,559 51.5% 83.0% 4,429 57.5% 17.0%  


          


Interpreter Used        p<0.0001 


No 49,206 41,774 99.7% 84.9% 7,432 96.4% 15.1%  


Yes 396 120 0.3% 30.3% 276 3.6% 69.7%  


          


Prior Claim        p<0.0001 


No 48,886 41,382 98.8% 84.7% 7,504 97.4% 15.3%  


Yes 716 512 1.2% 71.5% 204 2.6% 28.5%  


         


Remoteness        p<0.001 


Major Cities of Victoria 35,959 30,439 73.5% 84.6% 5,520 72.7% 15.4%  


Inner Regional Victoria 10,837 9,174 22.2% 84.7% 1,663 21.9% 15.3%  
Outer Regional, 
Remote, and Very 
Remote Victoria 


2,222 1,809 4.3% 81.4% 413 5.4% 18.6%  


         
SES: IRSAD State 
Decile 


       p<0.0001 


Decile 1 6,455 5,326 12.8% 82.5% 1,129 14.9% 17.5%  
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Decile 2 3,166 2,600 6.3% 82.1% 566 7.4% 17.9%  


Decile 3 3,585 2,975 7.2% 83.0% 610 8.0% 17.0%  


Decile 4 4,777 3,966 9.6% 83.0% 811 10.7% 17.0%  


Decile 5 5,244 4,389 10.6% 83.7% 855 11.2% 16.3%  


Decile 6 4,339 3,635 8.8% 83.8% 704 9.3% 16.2%  


Decile 7 4,964 4,236 10.2% 85.3% 728 9.6% 14.7%  


Decile 8 4,668 3,990 9.6% 85.5% 678 8.9% 14.5%  


Decile 9 7,294 6,329 15.3% 86.8% 965 12.7% 13.2%  


Decile 10 4,580 4,022 9.7% 87.8% 558 7.3% 12.2%  


         
CRASH FACTORS 


         
Number of Vehicles 
in Crash 


       p<0.0001 


Single Vehicle Crash 19,669 16,412 39.6% 83.4% 3,257 42.6% 16.6%  


Multi Vehicle Crash 29,442 25,047 60.4% 85.1% 4,395 57.4% 14.9%  


         
Claimant Road User 
Group 


       p<0.0001 


Driver 23,259 20,312 48.5% 87.3% 2,947 38.2% 12.7%  


Passenger 10,612 9,127 21.8% 86.0% 1,485 19.3% 14.0%  


Motorcyclist 6,100 4,968 11.9% 81.4% 1,132 14.7% 18.6%  


Pedestrian 4,211 2,839 6.8% 67.4% 1,372 17.8% 32.6%  


Cyclist 2,768 2,367 5.7% 85.5% 401 5.2% 14.5%  


Train/Tram 202 143 0.3% 70.8% 59 0.8% 29.2%  


Unknown 2,450 2,138 5.1% 87.3% 312 4.1% 12.7%  


         
INJURY FACTORS 


         


Injury Type        p<0.0001 


Catastrophic 266 31 0.1% 11.7% 235 3.1% 88.3%  
Musculoskeletal - 
Whiplash 


15,515 13,860 33.1% 89.3% 1,655 21.5% 10.7%  


Musculoskeletal - 
Sprains and Strains 


3,441 3,187 7.6% 92.6% 254 3.3% 7.4%  


Orthopaedic - Limb 
Fractures 


5,884 4,291 10.2% 72.9% 1,593 20.7% 27.1%  


Orthopaedic - Other 
Fractures 


3,002 2,448 5.8% 81.5% 554 7.2% 18.5%  


Orthopaedic - 
Dislocations 


994 719 1.7% 72.3% 275 3.6% 27.7%  
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Other Injuries - 
Abrasions, Contusions, 
and Lacerations 


8,454 8,012 19.1% 94.8% 442 5.7% 5.2%  


Other Injuries - Other 5,579 4,767 11.4% 85.4% 812 10.5% 14.6%  
Other Serious Injuries - 
Mild Acquired Brain 
Injury 


3,139 2,264 5.4% 72.1% 875 11.4% 27.9%  


Other Serious Injuries - 
Internal Injuries 


2,528 1,818 4.3% 71.9% 710 9.2% 28.1%  


Other Serious Injuries - 
Other 


800 497 1.2% 62.1% 303 3.9% 37.9%  


         
Length of Hospital 
Stay 


       p<0.0001 


0 Days^ 30,809 28,095 67.1% 91.2% 2,714 35.2% 8.8%  


1 Days 8,496 7,733 18.5% 91.0% 763 9.9% 9.0%  


2–7 Days 5,855 4,299 10.3% 73.4% 1,556 20.2% 26.6%  


More Than 7 Days 4,442 1,767 4.2% 39.8% 2,675 34.7% 60.2%  


         
EARLY RECOVERY OUTCOMES (THREE MONTHS POST-CRASH) 


         
Work Disability 
(Three Months Post-
Crash)# 


       p<0.0001 


No 39,721 36,255 86.5% 91.3% 3,466 45.0% 8.7%  


Yes 9,881 5,639 13.5% 87.1% 4,242 55.0% 42.9%  


         
Mental Health 
Indicators (Three 
Months Post-Crash) 


       p<0.0001 


No 40,795 37,064 88.5% 90.9% 3,731 48.4% 9.1%  


Yes 8,807 4,830 11.5% 54.8% 3,977 51.6% 45.2%  


         
Pain Indicators 
(Three Months Post-
Crash) 


       p<0.0001 


No 42,458 37,488 89.5% 88.3% 4,970 64.5% 11.7%  


Yes 7,144 4,406 10.5% 61.7% 2,738 35.5% 38.3%  


         
LONG TERM RECOVERY OUTCOMES (ONE YEAR POST-CRASH) 


         
Work Disability (One 
Year Post-Crash)# 


       p<0.0001 


No 40,958 37,141 88.7% 90.7% 3,817 49.5% 9.3%  
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Yes 8,644 4,753 11.3% 55.0% 3,891 50.5% 45.0%  


         
Mental Health 
Indicators (One Year 
Post-Crash) 


       p<0.0001 


No 41,178 37,303 89.0% 90.6% 3,875 50.3% 9.4%  


Yes 8,424 4,591 11.0% 54.5% 3,833 49.7% 45.5%  


         
Pain Indicators (One 
Year Post-Crash) 


       p<0.0001 


No 42,615 37,588 89.7% 88.2% 5,027 65.2% 11.8%  


Yes 6,987 4,306 10.3% 61.6% 2,681 34.8% 38.4%  


         
 
^ As length of hospital stay was calculated based on inpatient admissions, this category includes claimants who 


did not attend hospital, as well as claimants with ED presentations and/or outpatient admissions only. 
# Some claimants were not working at the time of the crash (for example, because they were below the 


minimum working age, unemployed, or retired) and were thus ineligible for work disability payments. As a 
result, the ‘No’ category includes both claimants who were and were not eligible for work disability. 


 
B   Investigating Associations between Socio-Demographic, Crash, Injury, 


and Recovery Indicators and Lawyer Use within Six Years Post-Crash 


1   Hospitalised Cohort 
For claimants who were hospitalised, the modelled associations between the 


socio-demographic, crash, injury, and recovery indicators and lawyer use within 
six years post-crash are shown in Table 2 (N=16,322). Injury severity explained 
8.8% of the variation in lawyer use when entered into a logistic regression alone 
(result not shown in Table 2). The socio-demographic, crash, and injury variables 
that were significantly associated with lawyer use were age, prior claiming, SES, 
number of vehicles involved in the crash, claimant road user group, and injury 
type (Model One); neither gender nor remoteness were statistically significant in 
the adjusted model. Model One explained 11.7% of the variation in lawyer use 
(entering these variables into logistic regressions separately revealed that the 
socio-demographic and crash variables contributed 4.2% of this, whilst injury 
type contributed the remaining 7.5%). Adding injury severity increased the 
amount of variation explained to 16.5% (Model Two). Adding the number of 
negative recovery outcomes experienced at 3 (Model Three) or 12 (Model Four) 
months post-crash substantially increased the amount of variation explained to 
39.4% and 39.6%, respectively. 


The odds of lawyer use tended to be significantly lower among claimants 
who were young (below 25), were socio-economically advantaged, and sustained 
injuries in the ‘other injuries’ categories (see Figure 2). In contrast, the odds of 
lawyer use tended to be significantly higher for claimants who had prior claims, 
were involved in multi-vehicle crashes, were passengers, pedestrians or cyclists 
at the time of the crash, sustained injuries in the ‘orthopaedic’ (limb fractures and 
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dislocations) and ‘other serious injuries’ categories, and sustained more severe 
injuries. The odds of lawyer use were also significantly higher for claimants who 
were experiencing one or more negative recovery outcomes at 3 or 12 months 
post-crash. 


 
Table 2: Associations between Socio-Demographic, Crash, Injury, and Recovery Variables and 
Lawyer Use in the Hospitalised Cohort 


Variable 
Model 1 a 


OR [95% CI] 
Model 2 b 


OR [95% CI] 
Model 3 c 


OR [95% CI] 
Model 4 d 


OR [95% CI] 
SOCIO-DEMOGRAPHIC FACTORS 


     


Age Group (ref=35 to 
44) 


   
 


Younger than 15 0.30 [0.24 – 0.39] 0.30 [0.23 – 0.38] 0.36 [0.27 – 0.48] 0.33 [0.24 – 0.44] 


15 to 24 0.57 [0.50 – 0.64] 0.54 [0.48 – 0.61] 0.67 [0.58 – 0.78] 0.66 [0.57 – 0.77] 


25 to 34 0.77 [0.68 – 0.87] 0.75 [0.66 – 0.85] 0.86 [0.74 – 1.01] 0.88 [0.76 – 1.03] 


45 to 54 1.04 [0.91 – 1.18] 1.04 [0.91 – 1.19] 1.03 [0.87 – 1.21] 1.06 [0.91 – 1.25] 


55 to 64 0.92 [0.79 – 1.07] 0.90 [0.77 – 1.04] 1.03 [0.86 – 1.24] 1.04 [0.87 – 1.25] 


65 to 74 0.87 [0.73 – 1.04] 0.84 [0.70 – 1.00] 1.36 [1.10 – 1.68] 1.30 [1.06 – 1.61] 


75 and older 0.54 [0.46 – 0.65] 0.47 [0.39 – 0.56] 1.09 [0.88 – 1.34] 0.96 [0.78 – 1.18] 


     


Gender (ref=Male)     


Female 1.01 [0.93 – 1.10] 1.09 [1.00 – 1.19] 0.96 [0.87 – 1.07] 0.94 [0.85 – 1.05] 


     


Prior Claim (ref=No)     


Yes 1.57 [1.17 – 2.10] 1.62 [1.20 – 2.19] 1.53 [1.07 – 2.19] 1.47 [1.02 – 2.12] 


     


Remoteness (ref=Major 
Cities of Victoria) 


   
 


Inner Regional Victoria 1.09 [0.99 – 1.21] 1.04 [0.94 – 1.15] 0.98 [0.87 – 1.11] 0.97 [0.86 – 1.09] 
Outer Regional, Remote, 
and Very Remote Victoria 


1.03 [0.85 – 1.24] 0.96 [0.79 – 1.16] 0.96 [0.76 – 1.20] 0.88 [0.70 – 1.11] 


     


SES: IRSAD State Decile 
(ref=Deciles 5 and 6) 


   
 


Deciles 1 and 2 1.12 [0.99 – 1.26] 1.12 [0.99 – 1.27] 1.16 [1.01 – 1.35] 1.17 [1.01 – 1.35] 


Deciles 3 and 4 1.06 [0.93 – 1.19] 1.04 [0.91 – 1.18] 0.99 [0.85 – 1.15] 1.00 [0.86 – 1.16] 


Deciles 7 and 8 0.89 [0.79 – 1.00] 0.88 [0.78 – 1.00] 0.90 [0.78 – 1.04] 0.91 [0.79 – 1.05] 


Deciles 9 and 10 0.73 [0.64 – 0.82] 0.71 [0.63 – 0.80] 0.72 [0.62 – 0.83] 0.72 [0.63 – 0.84] 


     


CRASH FACTORS 
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Number of Vehicles in 
Crash (ref=Single 
Vehicle Crash) 


   
 


Multi Vehicle Crash 1.52 [1.40 – 1.65] 1.57 [1.44 – 1.71] 1.77 [1.60 – 1.96] 1.68 [1.52 – 1.85] 


     


Claimant Road User 
Group (ref=Driver) 


   
 


Passenger 1.96 [1.76 – 2.18] 1.95 [1.75 – 2.18] 2.08 [1.82 – 2.36] 2.00 [1.75 – 2.27] 


Motorcyclist 1.15 [1.02 – 1.29] 1.18 [1.05 – 1.33] 1.12 [0.98 – 1.30] 1.11 [0.96 – 1.28] 


Pedestrian 2.88 [2.53 – 3.28] 2.76 [2.41 – 3.16] 3.37 [2.87 – 3.95] 3.23 [2.76 – 3.78] 


Cyclist 1.37 [1.15 – 1.63] 1.46 [1.22 – 1.75] 2.18 [1.77 – 2.69] 2.00 [1.63 – 2.45] 


Unknown 1.08 [0.85 – 1.38] 1.13 [0.88 – 1.45] 1.44 [1.08 – 1.92] 1.40 [1.05 – 1.87] 


     


INJURY FACTORS 


     


Injury Type 
(ref=Musculoskeletal – 
Whiplash) 


   
 


Musculoskeletal – Strains 
and Sprains 


1.13 [0.84 – 1.52] 1.11 [0.82 – 1.50] 1.19 [0.84 – 1.67] 1.28 [0.91 – 1.81] 


Orthopaedic – Limb 
Fractures 


3.83 [3.26 – 4.50] 2.58 [2.18 – 3.06] 2.30 [1.88 – 2.81] 2.59 [2.13 – 3.16] 


Orthopaedic – Other 
Fractures 


2.25 [1.88 – 2.69] 1.11 [0.92 – 1.35] 1.17 [0.93 – 1.46] 1.23 [0.99 – 1.55] 


Orthopaedic – 
Dislocations 


3.46 [2.66 – 4.49] 3.30 [2.53 – 4.30] 2.30 [1.68 – 3.16] 2.38 [1.73 – 3.26] 


Other Injuries – 
Abrasions, Contusions, 
and Lacerations 


0.62 [0.51 – 0.75] 0.50 [0.41 – 0.61] 0.67 [0.54 – 0.85] 0.69 [0.55 – 0.87] 


Other Injuries – Other 0.55 [0.41 – 0.75] 0.38 [0.28 – 0.52] 0.54 [0.38 – 0.76] 0.55 [0.39 – 0.78] 
Other Serious Injuries – 
Mild Acquired Brain Injury 


4.42 [3.74 – 5.24] 1.56 [1.29 – 1.89] 1.32 [1.05 – 1.65] 1.41 [1.12 – 1.77] 


Other Serious Injuries – 
Internal Injuries 


4.26 [3.57 – 5.07] 1.34 [1.10 – 1.63] 1.31 [1.04 – 1.66] 1.36 [1.08 – 1.72] 


Other Serious Injuries – 
Other  


5.45 [4.37 – 6.80] 2.71 [2.14 – 3.43] 2.21 [1.67 – 2.93] 2.36 [1.77 – 3.13] 


     


INJURY SEVERITY 


     


ICISS Score 
(ref=Quartile 1 – Least 
Severe Injuries) 


   
 


Quartile 2 - 1.32 [1.15 – 1.50] 1.16 [1.00 – 1.35] 1.16 [1.00 – 1.35] 


Quartile 3 - 1.94 [1.71 – 2.20] 1.48 [1.28 – 1.72] 1.54 [1.33 – 1.78] 
Quartile 4 – Most Severe 
Injuries 


- 5.14 [4.48 – 5.89] 2.99 [2.55 – 3.51] 3.38 [2.88 – 3.96] 
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EARLY RECOVERY OUTCOMES (THREE MONTHS POST-CRASH) 


     


Number of Short-Term 
Recovery Outcomes 
Experienced (ref=None) 


  
 


 


One – Short-Term Work 
Disability Only 


- - 
4.90 [4.24 – 5.66] 


- 


One – Short-Term Mental 
Health Indicators Only 


- - 
10.71 [8.52 – 13.48] 


- 


One – Short-Term Pain 
Indicators Only 


- - 
5.97 [4.13 – 8.63] 


- 


Two - - 21.69 [18.27 – 25.76] - 


Three - - 24.70 [21.43 – 28.47] - 


     


LONG-TERM RECOVERY OUTCOMES (ONE YEAR POST-CRASH) 


     
Number of Long-Term 
Recovery Outcomes 
Experienced (ref=None) 


    


One – Long-Term Work 
Disability Only 


- - - 8.23 [6.73 – 
10.07] 


One – Long-Term Mental 
Health Indicators Only 


- - - 16.68 [12.42 – 
22.39] 


One – Long-Term Pain 
Indicators Only 


- - - 7.88 [4.78 – 
13.00] 


Two 
- - - 23.12 [19.03 – 


28.10] 


Three 
- - - 21.11 [18.34 – 


24.30] 
a Model 1: The Link Test (p=.825) suggested no statistically significant departure from model adequacy. The Tjur R2 value 
was 0.1171. 
b Model 2: The Link Test (p=.432) suggested no statistically significant departure from model adequacy. The Tjur R2 value 
was 0.1649. 
c Model 3: The Link Test (p=<0.001) suggested that there was a statistically significant departure from model adequacy.75 
The Tjur R2 value was 0.3938.  
d Model 4: The Link Test (p=<0.001) suggested that there was a statistically significant departure from model adequacy. 
The Tjur R2 value was 0.3959  


 
75  Interaction effects between the recovery outcomes and other variables were explored but did not improve 


the fit of the model (ie, the Link Test remained significant in the models with the interaction effects 
added), suggesting that there may be a variable missing from the model. At fault status (according to 
police report) was investigated as a possible missing variable for the N=13,508 (82.8%) claimants who 
had this data available. Although at fault status was significantly associated with lawyer use, the Link 
Test remained significant, suggesting that this is not the variable missing from the model. As the data 
were limited to the variables contained in the CRD, no further alternatives could be explored. The AIC 
suggested that the model with the recovery outcomes was the best fitting model. 
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Figure 2: Significant Associations with Lawyer Use in the Hospitalised Context 
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2   Non-Hospitalised Cohort 


For the non-hospitalised cohort, the modelled associations between the socio-
demographic, crash, injury, and recovery indicators and lawyer use within six 
years post-crash are shown in Table 3 (N=31,703). Entering the socio-
demographic, crash, and injury factors into a logistic regression alone (Model 
One) indicated that, in contrast to the hospitalised cohort, all variables (age, 
gender, prior claiming, remoteness, SES, number of vehicles involved in the 
crash, claimant road user group, and injury type) were significantly associated 
with lawyer use. Model One explained 9.0% of the variation in lawyer use 
(entering these variables into logistic regressions separately revealed that the 
socio-demographic and crash variables contributed 6.5% of this, whilst injury 
type contributed the remaining 2.5%). Adding the number of negative recovery 
outcomes experienced at 3 (Model Two) or 12 (Model Three) months post-crash 
substantially increased the amount of variation explained to 17.2% and 18.0%, 
respectively. 


In the non-hospitalised group, the odds of lawyer use tended to be 
significantly lower among claimants who were aged below 35 years or above 75 
years, were female, were socio-economically advantaged, were motorcyclists, 
and sustained injuries in the ‘musculoskeletal’, ‘other injuries’ (abrasions, 
contusions, lacerations) and ‘other serious injuries’ (mild acquired brain injury) 
categories (see Figure 3). In contrast, the odds of lawyer use tended to be higher 
for claimants who were aged 45 to 64 years, had prior claims, lived in outer 
regional, remote and very remote Victoria, were socio-economically 
disadvantaged, were involved in multi-vehicle crashes, were passengers or 
pedestrians, and sustained injuries in the ‘orthopaedic’ (dislocations) and ‘other 
serious injuries’ (other) categories. The odds of lawyer use were also 
significantly higher for claimants who experienced one or more negative 
recovery outcomes at 3 or 12 months post-crash. 
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Table 3: Associations between Socio-Demographic, Crash, Injury, and Recovery Variables and 
Lawyer Use in the Non-Hospitalised Cohort 


Variable 
Model 1 a 


OR [95% CI] 
Model 2 b 


OR [95% CI] 
Model 3 c 


OR [95% CI] 


SOCIO-DEMOGRAPHIC FACTORS 


    


Age Group (ref=35 to 44)    


Younger than 15 0.24 [0.19 – 0.30] 0.26 [0.20 – 0.33] 0.25 [0.19 – 0.32] 


15 to 24 0.34 [0.30 – 0.40] 0.41 [0.35 – 0.47] 0.40 [0.34 – 0.46] 


25 to 34 0.68 [0.60 – 0.77] 0.73 [0.64 – 0.83] 0.72 [0.63 – 0.82] 


45 to 54 1.25 [1.11 – 1.41] 1.22 [1.08 – 1.39] 1.20 [1.06 – 1.36] 


55 to 64 1.18 [1.03 – 1.35] 1.23 [1.07 – 1.42] 1.22 [1.06 – 1.40] 


65 to 74 0.79 [0.67 – 0.95] 0.91 [0.76 – 1.10] 0.88 [0.73 – 1.06] 


75 and older 0.39 [0.31 – 0.50] 0.50 [0.40 – 0.64] 0.49 [0.39 – 0.63] 


    


Gender (ref=Male)    


Female 0.78 [0.72 – 0.84] 0.79 [0.72 – 0.86] 0.78 [0.72 – 0.85] 


    


Prior Claim (ref=No)    


Yes 2.85 [2.27 – 3.58] 2.73 [2.14 – 3.49] 2.74 [2.15 – 3.49] 


    


Remoteness (ref=Major Cities of 
Victoria) 


   


Inner Regional Victoria 0.90 [0.81 – 0.99] 0.97 [0.87 – 1.08] 0.96 [0.86 – 1.07] 


Outer Regional, Remote, and Very 
Remote Victoria 


1.25 [1.05 – 1.49] 1.29 [1.07 – 1.54] 1.26 [1.05 – 1.51] 


    


SES: IRSAD State Decile 
(ref=Deciles 5 and 6) 


   


Deciles 1 and 2 1.14 [1.01 – 1.28] 1.19 [1.05 – 1.34] 1.19 [1.05 – 1.34] 


Deciles 3 and 4 1.02 [0.90 – 1.15] 1.04 [0.91 – 1.19] 1.05 [0.92 – 1.20] 


Deciles 7 and 8 0.77 [0.68 – 0.88] 0.80 [0.70 – 0.92] 0.81 [0.71 – 0.92] 


Deciles 9 and 10 0.64 [0.57 – 0.73] 0.65 [0.57 – 0.74] 0.64 [0.57 – 0.73] 


    


CRASH FACTORS 


    


Number of Vehicles in Crash 
(ref=Single Vehicle Crash) 


   


Multi Vehicle Crash 1.27 [1.16 – 1.39] 1.32 [1.20 – 1.46] 1.32 [1.20 – 1.45] 
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Claimant Road User Group 
(ref=Driver) 


   


Passenger 1.19 [1.07 – 1.33] 1.25 [1.11 – 1.40] 1.25 [1.12 – 1.41] 


Motorcyclist 0.63 [0.53 – 0.74] 0.70 [0.59 – 0.84] 0.73 [0.61 – 0.87] 


Pedestrian 5.03 [4.43 – 5.71] 5.08 [4.43 – 5.82] 4.99 [4.35 – 5.72] 


Cyclist 1.05 [0.86 – 1.27] 1.12 [0.92 – 1.37] 1.09 [0.89 – 1.33] 


Unknown 1.12 [0.93 – 1.36] 0.90 [0.74 – 1.10] 0.92 [0.75 – 1.12] 


    


INJURY FACTORS 


    


Injury Type (ref=Musculoskeletal – 
Whiplash) 


   


Musculoskeletal – Strains and Sprains 0.49 [0.41 – 0.58] 0.54 [0.45 – 0.65] 0.55 [0.46 – 0.66] 


Orthopaedic – Limb Fractures 1.18 [1.00 – 1.40] 1.15 [0.96 – 1.37] 1.27 [1.06 – 1.52] 


Orthopaedic – Other Fractures 1.01 [0.83 – 1.24] 1.03 [0.83 – 1.27] 1.09 [0.88 – 1.35] 


Orthopaedic – Dislocations 3.27 [2.62 – 4.09] 2.66 [2.10 – 3.38] 3.06 [2.41 – 3.89] 


Other Injuries – Abrasions, Contusions, 
and Lacerations 


0.34 [0.29 – 0.40] 0.42 [0.35 – 0.49] 0.42 [0.36 – 0.49] 


Other Injuries – Other 1.32 [1.19 – 1.47] 1.07 [0.95 – 1.20] 1.07 [0.95 – 1.21] 


Other Serious Injuries – Mild Acquired 
Brain Injury 


0.71 [0.55 – 0.90] 0.73 [0.57 – 0.95] 0.73 [0.57 – 0.95] 


Other Serious Injuries – Internal 
Injuries 


1.05 [0.83 – 1.33] 1.15 [0.89 – 1.47] 1.16 [0.90 – 1.49] 


Other Serious Injuries – Other  3.69 [2.65 – 5.13] 3.13 [2.18 – 4.49] 3.41 [2.38 – 4.89] 


    


EARLY RECOVERY OUTCOMES (THREE MONTHS POST-CRASH) 


    


Number of Short-Term Recovery 
Outcomes Experienced (ref=None) 


  
 


One – Short-Term Work Disability Only - 6.15 [5.04 – 7.51] - 


One – Short-Term Mental Health 
Indicators Only 


- 
18.20 [14.33 – 23.13] 


- 


One – Short-Term Pain Indicators Only - 11.37 [6.33 – 20.40] - 


Two or Three - 5.14 [4.71 – 5.61] - 


    


LONG-TERM RECOVERY OUTCOMES (ONE YEAR POST-CRASH) 


    


Number of Long-Term Recovery 
Outcomes Experienced (ref=None) 


   


One – Long-Term Work Disability Only - - 13.71 [10.34 – 18.17] 
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One – Long-Term Mental Health 
Indicators Only 


- - 
28.14 [20.91 – 37.86] 


One – Long-Term Pain Indicators Only - - 17.23 [9.67 – 30.71] 


Two or Three - - 5.04 [4.62 – 5.50] 


    
 


a Model 1: The Link Test (p=.694) suggested no statistically significant departure from model adequacy. The 
Tjur R2 value was 0.0897. 
b Model 2: The Link Test (p=<0.001) suggested that there was a statistically significant departure from model 
adequacy.76 The Tjur R2 value was 0.1719.  
c Model 3: The Link Test (p=<0.001) suggested that there was a statistically significant departure from model 
adequacy. The Tjur R2 value was 0.1800. 


 
  


 
76  Interaction effects between the recovery outcomes and other variables were explored but did not improve 


the fit of the model (ie, the Link Test remained significant in the models with the interaction effects 
added), suggesting that there may be a variable missing from the model. At fault status (according to 
police report) was investigated as a possible missing variable for the N=24,864 (78.4%) claimants who 
had this data available. Although at fault status was significantly associated with lawyer use, the Link 
Test remained significant, suggesting that this is not the variable missing from the model. As the data 
were limited to the variables contained in the CRD, no further alternatives could be explored. The AIC 
suggested that the model with the recovery outcomes was the best fitting model. 
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Figure 3: Significant Associations with Lawyer Use in the Non-Hospitalised Context 
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IV   DISCUSSION 


A   Summary of Findings 


Although injury severity and other individual-level socio-demographic, 
crash, and injury factors played a role in explaining claimant engagement of 
lawyers, recovery outcomes had by far the greatest impact. In both cohorts, 
claimants who had prior claims, were relatively socio-economically 
disadvantaged, were injured in multi-vehicle crashes, were passengers or 
pedestrians, sustained ‘orthopaedic’ (limb fractures and dislocations) and ‘other 
serious’ (other) injuries, or who experienced one or more negative recovery 
outcomes had a relatively high likelihood of engaging a lawyer. Claimants who 
were young (below 25), were relatively socio-economically advantaged, and 
sustained ‘other’ (abrasion, contusion, and laceration) injuries had a relatively 
low likelihood of engaging a lawyer. 


 
B   Factors Associated with Lawyer Use: Similarities to Other Settings 


In Australia, studies conducted among individuals with all types of legal 
problems suggest that some individuals are less likely to seek advice (including 
legal advice) in response to these problems;77 for example, those who are young 
(ie, aged 15 to 34), male, not disabled, not single parents, speak a main language 
other than English, and have markers of socio-economic disadvantage.78 Several 
of these groups are also particularly vulnerable to experiencing multiple and 
substantial legal problems (including those who are young and have markers of 
socio-economic disadvantage)79 and failing to finalise these problems (including 
those who speak a main language other than English and have markers of socio-
economic disadvantage).80 


 
1   Claimant Age 


In terms of age, our findings were similar to those of studies of legal 
problems more generally in that, in both cohorts, younger claimants (ie, those 
below 25) had lower odds of engaging lawyers. There are a number of potential 
explanations for this relationship in the TAC scheme. First, in this scheme, 


 
77  In these studies, legal problems are defined as problems for which the law provides a potential avenue for 


resolution, regardless of whether or not legal action is ultimately taken. The legal problems examined 
differ across studies, but tend to include consumer, community, employment, family, finance, housing, 
public bureaucracy, and economic and personal injury legal problems: Hazel Genn, Paths to Justice: 
What People Do and Think about Going to Law (Hart Publishing, 1999) 12; Rebecca L Sandefur, ‘Access 
to Civil Justice and Race, Class, and Gender Inequality’ (2008) 34 Annual Review of Sociology 339, 343; 
Ab Currie, ‘The Legal Problems of Everyday Life’ (2009) 12 Sociology of Crime, Law, and Deviance 1, 
8. 


78  Christine Coumarelos et al, Law and Justice Foundation of New South Wales, Legal Australia-Wide 
Survey: Legal Need in Australia (Access to Justice and Legal Needs No 7, August 2012) 104. 


79  Ibid 69–70. 
80  Ibid 146. Note that in the Legal Australia-Wide Survey, respondents were asked whether their legal 


problem was ongoing or over; problems were categorised as finalised if the respondent stated that the 
problem was over. Problems could be categorised as finalised even if the respondent had decided not to 
take any steps to resolve the problem. 
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children are reliant on their parents to instigate and pursue claims on their behalf. 
If a child is injured due to their parents’ driving, there might be a natural 
reluctance on the part of that parent to pursue a claim because of their 
responsibility for the crash. Although the TAC would indemnify the parent so 
that they would not have to pay damages directly, the parent might be unaware of 
this or concerned that they would still be held responsible.  


Second, the timelines for claiming impairment lump sum and common law 
benefits are extended for children in the TAC scheme. A child’s degree of 
impairment is assessed when they reach the age of 18 years if their injuries have 
stabilised by that time.81 Children also have six years from the date they turn 18 
to lodge a common law claim, as prior to that they are under a ‘legal disability’.82 
As a result, some young people who did not use legal services in the follow-up 
period in this study might still use these services once they come of age to claim 
impairment lump sum or common law benefits themselves.  


Finally, there is a general tendency for young people not to recognise that 
their problems have a legal dimension or potential legal solution, and to lack 
awareness about accessible legal services.83 Young people can also be reluctant to 
engage legal services, and struggle to participate in legal processes.84  


Notably, our findings differed from those of a study conducted in a different 
Australian compensation scheme, in which age was not associated with lawyer 
use.85 This may be because that study focused on whiplash claimants in the NSW 
scheme, and factors associated with lawyer use might differ across injury types 
or compensation scheme designs. Injury profile might also differ across age 
groups, and so the age distribution of the sample in that study might differ from 
that in the current study. 


 
2   Claimant Recovery Outcomes 


The findings for the negative recovery outcomes were also similar to those of 
studies of legal problems more generally, which indicate that individuals with 
physical and mental ill-health are more likely to both engage legal services and 
fail to finalise their problems within a short timeframe, perhaps because their 
problems are particularly complex or severe, or because they lack the capacity to 
finalise their problems alone. In studies of individuals with road traffic injuries, it 
has been suggested that lawyer use itself causes physical and mental ill-health 
and delayed return to work. A number of studies have explored stressful aspects 
of legal processes that could explain this relationship, such as the need to relive 
the initial crash,86 prove an injury or disability in the face of explicit doubts,87 and 


 
81  Transport Accident Act 1986 (Vic) s 46A(1)(b). 
82  Limitation of Actions Act 1958 (Vic) s 27E. 
83  Australian Law Reform Commission, Seen and Heard: Priority for Children in the Legal Process 


(Report No 84, 19 November 1997) 51. 
84  Ibid 51–2. 
85  Casey, Feyer and Cameron, ‘Associations with Legal Representation in a Compensation Setting’ (n 24) 


920–2. 
86  Fowlie and Alexander (n 23) 326; Katherine Lippel, ‘Therapeutic and Anti-Therapeutic Consequences of 


Workers’ Compensation’ (1999) 22(5–6) International Journal of Law and Psychiatry 521, 524–5; Grant, 
‘Claiming Justice in Injury Law’ (n 12) 641; Kilgour et al (n 15) 178. 
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expose intensely private information to public view.88 However, less attention has 
been paid to the role of lawyers themselves, although they are frequently 
portrayed as adversarial parties who exacerbate an already harmful process by 
adding complexity to cases and prolonging conflict and strife.89  


Notably, studies of individuals with road traffic injuries have generally failed 
to find evidence of a causal link between lawyer use and recovery outcomes, 
such as return to work, once variables that could predict both lawyer use and 
recovery outcomes are adjusted for.90 Indeed, the current study suggests that the 
proposed link might be reversed, and that injured persons might engage lawyers 
when they experience delays returning to work, or mental health or pain issues. 
In compensation settings, these issues could impair claimants’ ability to navigate 
schemes alone; complicate claimants’ treatment needs, leading to disputes over 
access to benefits; and impair claimants’ personal and social functioning, leading 
to higher perceived injury severity and the pursuit of impairment lump sum and 
common law benefits, all of which can necessitate the engagement of lawyers. 


 
C   Factors Associated with Lawyer Use: Differences from Other Settings 


1   Claimant SES 
Our findings for SES differed from those of studies of legal problems more 


generally. In those studies, individuals who had markers of socio-economic 
disadvantage were unlikely to seek legal advice91 or finalise problems in the 
absence of this advice.92 Conversely, in the current study, socio-economically 
disadvantaged claimants were highly likely to use legal services. This might be 
because, for problems other than personal injuries, socio-economically 
disadvantaged persons often cannot afford to pay for legal services outright and 
are instead reliant on the availability of legal aid and community legal centre 
(‘CLC’) services.93 The amount of legal aid provided is often woefully 
inadequate, and there have been substantial budget cuts in the CLC sector in 
recent years that have reduced the availability of services and made it harder for 


 
87  Fowlie and Alexander (n 23) 322–3; Valerie Tarasuk and Joan M Eakin, ‘The Problem of Legitimacy in 


the Experience of Work-Related Back Injury’ (1995) 5(2) Qualitative Health Research 204, 208–10; 
Lippel (n 86) 533–4; Lee Strunin and Leslie I Boden, ‘The Workers’ Compensation System: Worker 
Friend or Foe?’ (2004) 45(4) American Journal of Industrial Medicine 338, 341–2; David A Alexander, 
Raj Badial and Susan Klein, ‘Personal Injury Compensation: No Claim without Pain?’ (2006) 30(10) 
Psychiatric Bulletin 373, 374; Murgatroyd, Cameron and Harris (n 15) 225; Kilgour et al (n 15) 164–9. 


88  Steven R Smith, ‘Malpractice Liability of Mental Health Professionals and Institutions’ in Bruce D Sales 
and Daniel W Shuman (eds), Law, Mental Health, and Mental Disorder (Brooks/Cole Publishing 
Company, 1996) 76, 85; Daniel W Shuman, ‘When Time Does Not Heal: Understanding the Importance 
of Avoiding Unnecessary Delay in the Resolution of Tort Cases’ (2000) 6(4) Psychology, Public Policy, 
and Law 880, 887. 


89  Marc Galanter, ‘Predators and Parasites: Lawyer-Bashing and Civil Justice’ (1994) 28(3) Georgia Law 
Review 633, 634–6. 


90  Gun et al  (n 17); Darnel F Murgatroyd et al, ‘Predictors of Return to Work Following Motor Vehicle 
Related Orthopaedic Trauma’ (2016) 17(1) BMC Musculoskeletal Disorders 171, 176. 


91  Coumarelos et al (n 78) 104. 
92  Ibid 146. 
93  Community Law Australia, Unaffordable and Out of Reach: The Problem of Access to the Australian 


Legal System (Report, July 2012) 6. 
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socio-economically disadvantaged persons to receive legal assistance.94 For 
personal injuries, however, legal services tend to be available on a ‘no win, no 
fee’ basis, which removes cost barriers for socio-economically disadvantaged 
claimants and increases lawyer use. 


Alternatively, it might be that individuals who are socio-economically 
advantaged have higher legal capability than those who are not, where legal 
capability is defined as the legal knowledge and skills needed to pursue a legal 
resolution, and psychological readiness to act until this resolution is achieved.95 
Outside personal injury compensation schemes, this imbalance in legal capability 
manifests as a tendency toward inaction and away from lawyer use in 
disadvantaged groups, and away from inaction and toward lawyer use in 
advantaged groups.96 However, this study suggests that in personal injury 
compensation schemes, the reverse might be true. This might be because 
claimants with high legal capability can navigate compensation schemes and 
finalise problems without legal intervention, whilst those with low legal 
capability cannot. In addition, for claimants with low legal capability, legal 
advertising might overcome some of the barriers to action that exist outside 
compensation schemes (for example, by raising awareness about the possibility 
of engaging a lawyer, including on a ‘no win, no fee’ basis, and the process for 
doing so).97 


Finally, socio-economically disadvantaged claimants might be more severely 
affected by barriers encountered during the course of their claims, as for example 
delays in approval of claims and provision of funds are more likely to lead to 
financial hardship and an urgent need for legal intervention among low, 
compared to high, SES claimants.98 


 


 
94  Ibid 6–7, 9–10; Amanda Alford and James Farrell, ‘Community Legal Centres Face Funding Crisis’ 


(2016) 41(1) Alternative Law Journal 2, 2. 
95  Coumarelos et al (n 78) 29–31; Hugh M McDonald and Julie People, ‘Legal Capability and Inaction for 


Legal Problems: Knowledge, Stress and Cost’ (2014) 41 Updating Justice 1, 2; Pascoe Pleasence et al, 
‘Reshaping Legal Assistance Services: Building on the Evidence Base’ (Discussion Paper, Law and 
Justice Foundation of New South Wales, April 2014) 130–1. 


96  Coumarelos et al (n 78) 36–7; Pascoe Pleasence and Nigel J Balmer, How People Resolve ‘Legal’ 
Problems: A Report to the Legal Services Board (Report, May 2014) 100–1. 


97  Albert J Hudec and Michael J Trebilcock, ‘Lawyer Advertising and the Supply of Information in the 
Market for Legal Services’ (1982) 20(1) University of Western Ontario Law Review 53, 54; Nora 
Freeman Engstrom, ‘Sunlight and Settlement Mills’ (2011) 86(4) New York University Law Review 805, 
853; Richard Lewis and Annette Morris, ‘Tort Law Culture: Image and Reality’ (2012) 39(4) Journal of 
Law and Society 562, 586. 


98  For evidence of delays and their effects, see, eg, Bridget Bryant, Richard Mayou and Sally Lloyd-
Bostock, ‘Compensation Claims Following Road Accidents: A Six-Year Follow-Up Study’ (1997) 37(4) 
Medicine, Science and the Law 326, 326; Nieke A Elbers et al, ‘Do Compensation Processes Impair 
Mental Health? A Meta-Analysis’ (2013) 44(5) Injury 674, 681; Belinda J Gabbe et al, ‘Financial and 
Employment Impacts of Serious Injury: A Qualitative Study’ (2014) 45(9) Injury 1445, 1450; Elbers et 
al, ‘Differences in Perceived Fairness and Health Outcomes’ (n 15) 668. 
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D   Factors Associated with Lawyer Use: Variables Not Previously 
Investigated 


The association between prior lodgement of a compensation claim and 
lawyer use has not been investigated in other studies of lawyer use in the 
Australian compensation context.99 In the current study, prior claiming was more 
common among claimants who engaged lawyers than those who did not. 
Claimants with prior claims might struggle to apportion impairment to different 
injury events, leading to disputes that require legal assistance to finalise.100 
Alternatively, these claimants might have advance knowledge of the difficulties 
involved in navigating the compensation process and the benefits of using legal 
services.101 Prior claiming has also been linked to long-term disability outcomes, 
perhaps due to the compounding effects of, or the complexities involved in 
treating, injuries from multiple events.102 


 
E   Factors Associated with Lawyer Use: The Influence of Compensation 


Scheme Design 


In this study, many of the associations between the modelled variables and 
lawyer use appear to be the result of compensation scheme design factors (such 
as the degree of impairment required to claim for impairment lump sum and 
common law benefits, and legal cost agreements). 


 
1   Injury Severity 


Claimants who entered the TAC scheme with severe injuries were more 
likely to use lawyers. There are several candidate explanations for this finding. 
First, accessing some benefits, such as impairment lump sum and common law 
payments, requires claimants to both have a permanent injury and undergo a 
potentially long and complex claiming process that can necessitate the 
involvement of lawyers.103 Second, lawyers are more likely to grant access to 
their services when claimants have more severe injuries. This is because, in the 
personal injury sector in general, and in TAC claims in particular, legal services 
are almost exclusively provided to claimants under ‘no win, no fee’ agreements. 
As such, lawyers have a powerful financial incentive to select clients whose 
claims are likely to be successful (that is, to result in a payment of compensation) 
to ensure that they will be paid for their services.104 As the success of a claim 


 
99  However, one study did compare the proportion of claimants who used a lawyer and had a prior claim to 


the proportion of claimants who did not use a lawyer and had a prior claim: Casey, Feyer and Cameron, 
‘Associations with Legal Representation in a Compensation Setting’ (n 24) 920–2. 


100  Casey, Feyer and Cameron, ‘Associations with Legal Representation in a Compensation Setting’ (n 24) 
923. 


101  Marc Galanter, ‘Why the “Haves” Come Out Ahead: Speculations on the Limits of Legal Change’ (1974) 
9(1) Law & Society Review 95, 97–101. 


102  Casey, Feyer and Cameron, ‘Associations with Legal Representation in a Compensation Setting’ (n 24) 
923. 


103  Murgatroyd, Cameron and Harris (n 15). See also Elbers et al, ‘Differences in Perceived Fairness and 
Health Outcomes’ (n 15). 


104  Grant and Studdert (n 12) 879. 
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depends on the severity and permanence of claimant injuries, these factors play a 
crucial role in gatekeeping by lawyers in relation to their services. Third, 
claimants with more severe injuries may experience difficulties navigating the 
claiming process because of these injuries (for example, they may struggle to 
make decisions due to head injuries, or to concentrate due to the side effects of 
pain medications), leading them to seek legal assistance.105  


The proportion of variation explained by injury severity alone was, however, 
much smaller than that explained by other variables. This might be because this 
study did not differentiate between claims based on the purposes for which 
lawyers were engaged. It is possible that some claimants engaged lawyers to 
assist with claim disputes not related to injury severity (for example, the initial 
acceptance of a claim, or access to a specific benefit or service). In addition, this 
study used an objective measure of injury severity; however, some injuries that 
would not be classified as serious from a clinical perspective might have a 
serious impact on the life of an injured person.106 An oft-cited example is that a 
finger amputation might not have a high SRR or serious impact on the life of a 
manual labourer, but would substantially alter the life of a concert pianist.107 This 
is important given that the mental and emotional impact of injuries is as 
dependent on subjective perceptions as on objective measures.108 


 
2   Claimant Road User Group and Injury Type 


Compensation scheme design factors might also explain some of the other 
associations found in the study. For example, in the TAC scheme, claimants 
lodging common law claims need to demonstrate that another party was 
negligent in their crash. Therefore, one would expect claimants other than drivers 
to be more likely to lodge common law claims and engage lawyers as, for 
example, there are few circumstances in which a passenger could be responsible 
for a crash. Indeed, in both cohorts, passengers and pedestrians were more likely 
to use lawyers than drivers. Similarly, as both impairment lump sum and 
common law claims depend on injury permanence, one might expect lasting 
injuries to be associated with both lodging these claims and using lawyers. In 
both cohorts, claimants with transient injuries such as ‘other injuries’ (abrasions, 
contusions, and lacerations) were unlikely to use lawyers, whilst those with 
‘other serious injuries’ (other) (which includes amputations, degloving, loss of 
sight, moderate and severe burns, paraplegia, and other spinal injuries) were 
highly likely to use lawyers. 


 


 
105  Genevieve Grant, The Claims, Advice and Decisions after Injury (CADI) Study: Interviews with 


Claimants (Final Report, Monash University, May 2017) 53. 
106  Deborah R Hensler et al, Compensation for Accidental Injuries in the United States (Report, 1991) 44. 
107  Tony Buzzard, ‘Transport Accident Compensation: A Medical Point of View’ in David Miles (ed) Motor 


Car Injuries: Transport Accident Act (Leo Cusson Institute, 1987) cited in Ian Malkin, ‘Victoria’s 
Transport Accident Reforms: In Perspective’ (1987) 16(2) Melbourne University Law Review 254, 271. 


108  Hensler et al (n 106) 44. 
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F   Implications for Claimants, Schemes, Legal Service Providers, and the 
Community 


Understanding which claimants are most likely to engage legal services 
provides schemes with opportunities to intervene and minimise the risk of 
claimants encountering obstacles or having negative experiences that could 
trigger both poor recovery outcomes and lawyer use, where appropriate. Such 
interventions would benefit claimants through improved recovery and easier 
access to entitlements, and insurers through decreased costs and better 
performance in returning claimants to health and work. These interventions could 
be tailored to particular groups. For example, claimants with high legal capability 
could be provided with additional advice, information, and support to assist them 
to navigate the scheme alone; this could free up legal services for use by those 
with low legal capability who might struggle even with this additional support. 
Other examples of specific interventions could include the prompt approval of 
claims for low SES claimants to alleviate financial hardship; proactive case 
management practices (such as detailed interviews with claimants; meetings 
between case managers, employers, ergonomists, and occupational therapists; 
workplace modifications; and vocational training) to reduce work disability;109 
and early psychological interventions to prevent depression.110 


Notably, there was little difference in the amount of variation in lawyer use 
explained by the models with negative recovery outcomes at three months post-
crash, and the models with negative recovery outcomes as 12 months post-crash. 
This implies that vulnerable claimants can be identified and interventions 
implemented relatively soon after injury. Similarly, another study showed that 
experience of long-term disability and compensation-related stress can be 
predicted as early as three months post-injury.111 In that study, both work 
disability and depression at three months post-injury were implicated in 
development of compensation-related stress.112 Accordingly, interventions to 
combat short-term work disability, mental health, and pain issues might affect 
several long-term claimant outcomes relevant to subsequent lawyer engagement. 


The findings of this study also have implications for access to justice, as they 
indicate which claimants are likely to both experience a need for legal 
representation and act upon that need. Notably, claimants with markers of socio-
economic disadvantage, who often experience complex and severe legal 
problems in general (and fail to seek legal advice in response to these problems) 
both sought and received legal assistance in the TAC scheme. Understanding 
what facilitates access to justice for these disadvantaged groups in the TAC 
scheme could enable improved access to justice for these groups in other settings. 


 
109  See, eg, Bengt B Arnetz et al, ‘Early Workplace Intervention for Employees with Musculoskeletal-


Related Absenteeism: A Prospective Controlled Intervention Study’ (2003) 45(5) Journal of 
Occupational and Environmental Medicine 499, 501–2. 


110  See, eg, Charles F Reynolds III et al, ‘Early Intervention to Reduce the Global Health and Economic 
Burden of Major Depression in Older Adults’ (2012) 33(1) Annual Review of Public Health 123, 126–8. 


111  Matthew J Spittal et al, ‘Development of Prediction Models of Stress and Long-Term Disability among 
Claimants to Injury Compensation Systems: A Cohort Study’ (2018) 8(4) BMJ Open 1, 7. 


112  Ibid 4. 
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There are, however, opportunities to improve access to justice in the TAC 
scheme in some groups, including among young claimants. This could be 
achieved by educating parents about the indemnifying role played by the TAC in 
their children’s claims. 


 
G   Limitations and Directions for Future Research 


This study has several limitations. First, lawyer use is likely to have been 
underestimated in the regressions due to the use of a limited six-year follow-up 
period. Second, the study used SRRs calculated using Australian hospital data; 
these were based only on injury survivability in hospital settings, and were not 
specific to Victoria.113 In addition, SRRs were multiplied to create an overall 
ICISS score, a method that has been criticised as it assumes that survival 
probabilities are independent.114 Third, it was not possible to control for pre-
injury comorbidities or health, as this information was not available in the CRD. 
This was a particular issue for the non-hospitalised cohort, where the proportion 
of variation in lawyer use explained by the models was substantially lower than 
in the hospitalised cohort. This might be because, in this cohort, lawyer use 
might be better explained by unmeasured claimant factors. It was also an issue 
for the recovery indicators, as it was not possible to determine whether claimants 
who experienced mental health issues entered the scheme with pre-existing 
mental health conditions, or later developed mental health complications. Fourth, 
the recovery indicators were based on objective payment data rather than 
subjective experiences such as quality of life. Fifth, this study is restricted to 
compensable road traffic injury in Victoria; further research is needed to 
establish the factors associated with lawyer use in other compensation schemes, 
in Victoria and elsewhere. In addition, in jurisdictions where multiple insurers 
operate, it would be of value to explore whether there are differences in lawyer 
use between claimants whose claims are managed by different insurers. 


Sixth, not all persons injured in road traffic crashes in Victoria claim 
compensation through the TAC scheme. Some injured persons may have minor 
injuries and elect to cover their medical costs themselves, or rely on their private 
health insurance;115 a minority may have private income protection or disability 
insurance that they use instead of making a TAC claim. It is probable that choice 
of compensation mechanism is itself associated with legal service use (as, for 
example, if an injured person elects to claim through their private insurance, their 
legal needs might be different to an injured person who elects to claim no-fault 
and/or common law benefits through a compensation scheme). In addition, 


 
113  Stephenson et al (n 66) 20. 
114  Ibid. 
115  Grant and Studdert (n 12) 877; Linda J Carroll et al, ‘Complexities in Understanding the Role of 


Compensation-Related Factors on Recovery from Whiplash-Associated Disorders: Discussion Paper 2’ 
(2011) 36(25S) Spine S316, S317. Some claimants also elect to claim medical benefits through a private 
insurer and then later lodge a TAC claim. In these cases, once the TAC claim has been accepted, the TAC 
can reimburse the private insurer: ‘Private Health Insurance: Reimbursement of Expenses’, Transport 
Accident Commission (Policy) <http://www.tac.vic.gov.au/clients/what-we-can-pay-for/policies/other 
/private-health-insurance-reimbursement-of-expenses#targetText=Treatment%20and %20services 
%20resulting%20from,the%20fund%20for%20these%20services>. 
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specific features of compensation mechanisms might be associated with legal 
service use (as, for example, use might be lower in schemes in which the 
claiming process is routinised and straightforward to navigate, and in which 
lawyer use is restricted; but higher in schemes in which the claiming process is 
complex and difficult to navigate, and in which there are institutionalised roles 
for lawyers). Further research is needed to determine how choice of 
compensation mechanism shapes the factors associated with legal service use. 


 


V   CONCLUSION 


Overall, despite these limitations, this study provides important empirical 
insight into the factors associated with lawyer use in compensation schemes. The 
results indicate that although injury severity and other individual-level socio-
demographic, crash, and injury factors shape claimant decisions to engage 
lawyers, the experience of negative recovery outcomes plays by far the most 
important role. In the hospitalised cohort, these recovery outcomes appear to 
have a compounding effect, as claimants who experienced two or three negative 
outcomes were substantially more likely to use lawyers than those who 
experienced none or one. Importantly, many of the associations between the 
model variables and lawyer use can be attributed to compensation scheme 
design, suggesting that findings from one scheme are not necessarily applicable 
to others. There were also differences in findings across hospitalised and non-
hospitalised groups in the same scheme, suggesting that not all claimant groups 
are homogenous in terms of their decisions to use legal services. Notably, socio-
economically disadvantaged claimants, who are known to experience complex 
and severe problems and fail to seek legal advice in response to these problems 
in general, were supported to both seek and receive legal advice in the Victorian 
scheme. Understanding what facilitates access to justice for this group in the 
TAC scheme could enable improved access to justice for this group in other 
settings. In addition, understanding the different profiles of legal service users 
could inform the development of targeted interventions to assist claimants to 
navigate perceived system complexities and address some of the underlying 
reasons for lawyer use in compensation schemes. 
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   Lawyers ’  Responsibility 


for Claimant Health in Injury 
Compensation Schemes: 


Developing an Ethical Response  


    GENEVIEVE   GRANT   *    AND     CHRISTINE   PARKER   **   


    Th is chapter explores how claimant lawyers might ethically respond to evidence of 
the negative health impacts of stressful claims on their clients. It begins by provid-
ing a profi le of the lawyers involved and the compensation schemes they work in. It 
then turns to consider the underexplored question of whether and to what extent 
lawyers might contribute to the claim-related health impacts some clients experience. 
Parker and Evans ’  framework of ethical approaches to lawyering and an ethics in 
context approach are used to examine the explanations and justifi cations for various 
aspects of lawyers ’  work in this setting, and the ethical issues that arise. Th e chap-
ter identifi es the challenge in balancing the various possible roles of the claimant 
lawyer, which may indeed be in tension. We conclude that a more nuanced approach 
to ethics is required to enable lawyers to formulate a multi-dimensional and sustain-
able response to stressful claimant experiences.   


   I. Introduction  


 Th is chapter refl ects on the ethical implications for lawyers of empirical research 
demonstrating that stressful claims experiences are associated with poor health 
outcomes amongst injury compensation claimants. Do lawyers have any responsi-
bility for claimants ’  stressful experience and resulting poor health outcomes ?  Is it 
possible for lawyers in this practice context to see and understand the way claim-
ants experience compensation schemes, and to take responsibility for improving 
their experience ?  As Mather has put it, what is a good lawyer to do ?  1  Th e chapter 
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  2         C   Parker    and    A   Evans   ,   Inside Lawyers Ethics  ,  3rd edn  (  Cambridge  ,  Cambridge University Press , 
 2018 )    Chs 1  and  2 ;       C   Parker   ,  ‘  A Critical Morality for Australian Lawyers and Law Students  ’  ( 2004 )  30 ( 1 )  
   Monash University Law Review    49   .   
  3         LC   Levin    and    L   Mather    (eds),   Lawyers in Practice: Ethical Decision Making in Context   ( University 
of Chicago Press ,  2012 ) .   
  4    See  Chapter 3 ,  ‘ Compensation and Health ’ , by Ian Cameron; and  Chapter 4 ,  ‘ Apples, Oranges and 
Bananas: Comparative studies of Australian Injury Compensation Schemes ’ , by Alex Collie.  
  5    See, for example, the New South Wales Law Reform Commission Report that led to the establish-
ment of a motor crash compensation scheme for New South Wales (NSWLRC,  Accident Compensation: 
A Transport Accidents Scheme for New South Wales  (NSWLRC, report no 43, 1984). See also the Royal 
Commission into Institutional Responses to Child Sexual Abuse and its recommendation of the 
National Redress Scheme (Royal Commission,  Final Report Recommendations  (2015) 73 – 90).  


addresses these questions by considering the application of Parker and Evans ’  
framework of four ethical approaches to lawyering 2  and socio-legal research on 
personal injury lawyering following an ethics in context approach. 3  It explores the 
ways lawyers might contribute to stressful claimant experiences and the degree 
to which they might help address this problem. We conclude that a multidimen-
sional ethical approach incorporating a range of perspectives is required, rather 
than over-reliance on any one approach in isolation. In particular, we argue the 
predictable, knee-jerk emphasis on an ethics of care response is inadequate to 
properly account for the lawyer ’ s role and the opportunity to improve claimants ’  
experiences and outcomes. 


 Our analysis focuses on the Australian context, in light of the country ’ s status 
as a hotbed of compensation schemes and research interest in their health and 
social impacts. 4  We begin by clarifying the nature and parameters of compensation 
schemes in Australia, and present a snapshot of legal practice and its relation-
ship with client experience in these settings. We then set our focus on empirical 
evidence of the negative health impacts of stressful claims processes. Drawing on 
tools of legal ethics, we explore the kinds of responses lawyers might be expected, 
and ultimately encouraged, to make.  


   II. Contemporary Injury Compensation 
Schemes in Australia  


 At the outset it is useful to set out the legal practice context of Australian statutory 
injury compensation schemes. Th e origins of statutory compensation schemes can 
frequently be found in a desire to overcome the many inadequacies of tort law (and 
its associated processes) as a mechanism for justly compensating injured people. 5  
Historically, much of the legal scholarship has neatly categorised arrangements 
for compensating injured claimants as  ‘ no-fault ’  (administrative) or  ‘ fault-based ’  
(common law, or damages-based). In recent decades, however, the landscape of 
injury law in Australia has become decidedly more complicated, making it harder 
to conclusively establish the parameters of what counts as a compensation scheme. 
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  6    See, for example, Transport Accident Act 1986 (Vic), s 8; Victims of Crime Compensation Act 
1996 (Vic), s 1; Work Injury Rehabilitation and Compensation Act 2010 (Vic), s 10.  
  7         H   Luntz    et al,   Torts:     Cases and Commentary  ,  8th edn  (  Chatswood  ,  Lexis Nexis ,  2017 )    Ch 1 .  
  8          G   Grant   ,  ‘  Th e Australian Work Disability Patchwork  ’   in     E   MacEachen    (ed),   Th e Science and Politics 
of Work Disability Prevention   (  New York  ,  Routledge ,  2019 )  72   .   
  9          P   Vines    et al,  ‘  When Lump Sum Compensation Runs Out: Personal Responsibility or Legal System 
Failure ?   ’  ( 2017 )  39      Sydney Law Review    365    ;       GM   Grant    et al,  ‘  When Lump Sums Run Out: Disputes at 
the Borderlines of Tort Law, Injury Compensation and Social Security  ’   in     K   Barker    et al (eds),   Private 
Law in the 21st Century   (  Oxford  ,  Hart Publishing ,  2017 )  .   
  10    For example, in 2017 the NSW motor crash compensation scheme was reformed to introduce 
more extensive administrative income replacement and treatment benefi ts, regardless of fault, whilst 
imposing a new  ‘ minor injury ’  threshold to limit the number of damages claims. See Motor Accident 
Injuries Act 2017 (NSW).  
  11    See, for example, the Transport Accident Commission Protocols, a series of agreements made 
by the Transport Accident Commission, the Law Institute of Victoria and the Australian Lawyers ’  
 Alliance about the preparation and processing of disputes claims for lump sum impairment benefi ts, 
serious injury (tort threshold) certifi cation and common law damages claims, as well as Joint Medi-
cal Examinations: see   www.tac.vic.gov.au/providers/type/legal-professionals/for-legal-professionals/
tac-protocols  .  
  12    Victims Rights and Support Act 2013 (NSW); Victims of Crime Assistance Act 2009 (Qld); Victims 
of Crime Act 2001 (SA); Victims of Crime Assistance Act 1976 (Tas); Victims of Crime Assistance Act 


 To illustrate the diffi  culty, consider the dominant statutory schemes of Australian 
injury law: those for work and transport crash injury. Th ese schemes are the most 
institutionalised and overt about their objective of returning injured people to 
work and health through rehabilitation and compensation. 6  Th ese are also the 
schemes in relation to which we now have the most research evidence about claim-
ants ’  experiences of claiming. Even with the defi ned subject matter of work and 
transport crash injury, the hallmark of these schemes is their diversity, both within 
and between sub-national jurisdictions. 7  Th e matters on which schemes may diff er 
include: the range and type of benefi ts available; the qualifying criteria and process; 
the time within which a claim (or claims for specifi c benefi ts within a claim) must 
be brought; the involvement of private actors in the claims management process; 
the way disputes are resolved; and the extent of legal representation of claimants. 8  
State-based injury schemes also have thorny interactions with other public and 
private mechanisms of fi nancial support and protection, including those operated 
at the Commonwealth level, such as social security. 9  


 Th e characteristic feature of statutory compensation schemes is their detailed 
legislative architecture, setting the parameters of such matters as claimant eligibil-
ity and the benefi ts available under the scheme. Th ese are not entirely statutory 
schemes, however. Australian compensation schemes for work and transport crash 
injury increasingly blend elements of administrative, no-fault compensation with 
tort-based damages claims. 10  Th ough aspects of damages claims are regulated by 
statute, common law principles also play their part. Additionally, the practices of the 
scheme participants are oft en shaped by dedicated policy and protocol frameworks, 
which operate around the scheme and aff ect such matters as the way particular bene-
fi ts are claimed and disputes are resolved. 11  Beyond work and transport crash injury, 
standing statutory schemes also provide compensation for victims of crime, 12  and 
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1996 (Vic); Criminal Injuries Compensation Act 2003 (WA); Victims of Crime (Financial Assistance) 
Act 2016 (ACT); Victims of Crime Assistance Act 2006 (NT).  
  13    Th e Tasmanian Government established a statutory scheme with the Stolen Generations of 
Aboriginal Children Act 2006 (Tas). South Australia and NSW instead established redress arrange-
ments based on policies supporting  ex gratia  payments: see Aboriginal Aff airs NSW,  Guidelines for 
the Administration of the NSW Stolen Generations Reparations Scheme  (September 2019); Government 
of South Australia,  Report of the South Australian Stolen Generations Scheme Independent Assessor  
(July 2018), available at   www.dpc.sa.gov.au/__data/assets/pdf_fi le/0020/45704/Report-of-the-south-
australian-stolen-generations-reparations-scheme.pdf  .  
  14    National Redress Scheme for Institutional Child Sexual Abuse Act 2018 (Cth).  


limited-term schemes (whether legislative or based on  ex gratia  payment policies) 
are periodically established to provide benefi ts to specifi c groups of injured persons, 
such as members of the Stolen Generations 13  and survivors of institutional child 
sexual abuse. 14  


 For the purposes of the discussion that follows, we defi ne a statutory compensa-
tion scheme inclusively as a program established to receive, process and determine 
claims for compensation from a defi ned category of injured persons. Beyond that 
starting point, a non-exhaustive list of other common scheme characteristics 
includes: 


•    detailed legislative architecture setting out who is eligible to claim and for what 
benefi ts, which is frequently supplemented by policy guidance or protocol 
agreements between major scheme stakeholders;  


•   the compensation payable may include a level of no-fault or administrative 
benefi ts, which may be a prelude to a fault-based or common law damages 
claim;  


•   the state is an active stakeholder or participant, whether as an institutional 
defendant receiving and managing claims, acting as a principal for claims 
management agents, or as a regulator of private insurance actors;  


•   claimant entry to the scheme is through a bureaucratic gateway, involving an 
application or claim form (which may be initiated online, over the phone or in 
hard copy);  


•   claimant entry most oft en occurs soon aft er the injury is sustained, refl ecting 
the fact that many schemes require initial claims to be made within a year of 
injury;  


•   claimants ’  engagement with the scheme occurs through a bureaucratic claims 
management process operated by decision-making personnel; and  


•   there is some degree of public transparency and accountability about the oper-
ation of the scheme, through mechanisms including parliamentary oversight, 
independent complaints processes and annual reports.   


 Th is is a deliberately expansive list, but several kinds of organised mechanisms for 
distributing compensation fall outside of it. One is a private settlement program 
employed by a powerful, institutional defendant to resolve claims against it. 
Confusingly, such private arrangements may self-describe as a  ‘ compensation 
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  15    See Royal Commission into Institutional Responses to Child Sexual Abuse,  Report on Case Study 
16: Th e Melbourne Response  (July 2015).  
  16    Supreme Court of Victoria,  ‘ Kilmore Bushfi re Class Action ’ : Settlement Distribution Scheme 
(10 November 2014), available at   www.supremecourt.vic.gov.au/sites/default/fi les/assets/2017/09/a5/
aa2765adb/settlement%2Bdistribution%2Bscheme.pdf  . See       M   Legg   ,  ‘  Kilmore-East Kinglake Bushfi re 
Class Action Settlement Distribution Scheme: Fairness, Cost and Delay Post-Settlement  ’  ( 2018 )  44 ( 3 )  
   Monash University Law Review    658   .   
  17    See, for example, Supreme Court Act (Vic), s 33V and Supreme Court of Victoria,  Practice Note 
SC GEN 10  –  Conduct of Group Proceedings (Class Actions)  (2017), available at   www.supremecourt.vic.
gov.au/law-and-practice/practice-notes/sc-gen-10-conduct-of-group-proceedings-class-actions  . See 
further Victorian Law Reform Commission,  Access to Justice  –  Litigation Funding and Group Proceed-
ings: Report  (VLRC, March 2018) 97 – 107.  
  18          N   Freeman-Engstrom   ,  ‘  Sunlight and Settlement Mills  ’  ( 2011 )  86      New York University Law Review    805   .   
  19    Unlike the National Health Service in the United Kingdom, for example, which acts as the institu-
tional defendant in the majority of medical negligence claims involving hospitals in that jurisdiction. 
See       R   Goldberg   ,  ‘  Medical Malpractice and Compensation in the UK  ’  ( 2012 )  87      Chicago-Kent Law 
Review    131   .   
  20    Urbis,  2018 National Profi le of Solicitors  (Prepared for the Law Society of New South Wales), 17 July 
2019, available at   www.lawsociety.com.au/sites/default/fi les/2019-07/2018%20National%20Profi le%20
of%20Solicitors.pdf  .  


scheme ’ , acquiring a consequential veneer of credibility and independence, but 
without the necessary transparency and accountability. A useful example of such 
a program is the discredited  ‘ Melbourne Response ’ , the private arrangement put in 
place by the Melbourne Archdiocese of the Catholic Church to deal with compen-
sation claims arising out of child sexual abuse by clergy. 15  Another appropriate 
exclusion is settlement distribution schemes established to allocate proceeds of 
successful class actions to members of the group of claimants, such as the  $ 495 
million settlement in the Kilmore East Kinglake Bushfi res action in the Supreme 
Court of Victoria, settled in 2014. 16  Th ough the distribution of such settlements 
is supervised by the Court and highly regulated, 17  it diff ers from a compensation 
scheme in that settlement schemes are only established once a class action has 
been resolved and the terms of the agreement are known. Consequently, they lack 
pre-claim transparency about compensation eligibility and assessment found in 
scheme settings. Other exclusions include the routine negotiations in sub-fi elds 
of personal injury law where settling individual damages claims remains the main 
activity of legal practice, such as medical negligence and public liability actions. 
While in some contexts the negotiated settlement of tort damages claims may 
take on a systematised, mill-like quality, 18  the absence of dominant institutional 
defendants in these claims in Australia 19  and the resultant lack of consistent claims 
processes and transparency mitigate against classifying these as compensation 
schemes according to the criteria set out above.  


   III. Legal Practice in Australian Compensation Schemes  


 By 2018 there were 76,303 solicitors practising in Australia, a number that had 
grown by a third since 2011. 20  In New South Wales, Australia ’ s most populous 
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Wales), 19 July 2017, available at   www.lawsociety.com.au/sites/default/fi les/2018-04/NSW%20
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  22    Kim Do,  Personal and Workplace Injury Lawyers in Australia  (IBISWorld Industry Report OD5519, 
June 2019) 3.  
  23    ibid, 11.  
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state, personal injury lawyers accounted for around 10 per cent of all solicitors 
in the decade 2006/07 to 2016/17. 21  If the proportion of solicitors specialising 
in personal injury law in New South Wales is refl ected in other Australian states 
and territories, there would be around 7,630 personal injury lawyers in Australia. 
Industry reports estimate that in 2018 there were 2,061 businesses in personal and 
workplace injury law practice for claimants in Australia, which generated annual 
revenue of  $ 1.6 billion. 22  Th at revenue was close to evenly split across three major 
practice sectors of transport crash injury, workplace injury and other injury claim 
types. 23  Th e three largest plaintiff  fi rms accounted for 27.1 per cent of market 
share, with a large number of small and sole-proprietor fi rms continuing to under-
take a signifi cant proportion of work in this fi eld. 24  Importantly, lawyers also act 
for compensation payers (defendants, insurers and schemes); they may be located 
in commercial law fi rms or work in-house with an insurer or scheme organisa-
tion. Lawyers representing claimants or compensation payers may act in relation 
to individual claims, and may also play a role in contributing to the monitoring 
and evaluation of scheme performance, as well as scheme design and reform. 


 Beyond this broad characterisation of the injury law legal services market, 
there is strikingly little research evidence about the nature of plaintiff  or defend-
ant (compensation payer) personal injury practice in Australian compensation 
schemes. Statutory schemes do not regularly report on the prevalence of legal 
representation amongst claimants, nor the proportion of claims for which 
compensation payers engage lawyers, and there is little empirical legal scholar-
ship exploring lawyer use and the factors contributing to lawyer engagement. 25  
Scollay et al report that amongst the 49,602 persons who made claims in the 
Victoria transport crash compensation scheme from 1 January 2007 to 31 Decem-
ber 2009, 15.5 per cent used a lawyer in the six years following their crash. 26  
Similarly, analyses based on the Law and Justice Foundation of New South Wales ’  
 LAW Survey  identifi ed that among people who had experienced a personal injury 
problem in the previous 12 months, 16.1 per cent had consulted a lawyer. 27  Far 
less is known about the prevalence or nature of lawyer use by compensation 
payers. Th ere is also a dearth of empirical research exploring the work practices of 
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  30    See  Ch 9 ,  ‘ Th e  “ Lawyer was an Angel ” : New Zealand and American Patients ’  and Family Members ’  
Experiences of Th e Role of Lawyers in  “ Resolution ”  Processes Aft er Medical Injuries ’ , by Jennifer 
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Australian plaintiff  and defendant injury lawyers, 28  particularly compared with the 
rich tradition of socio-legal research on this topic in comparable Anglo-American 
legal systems. 29  


 Research about claimants ’  experience of lawyer use is a valuable source of 
insight into how legal services are received and understood by consumers; 30  
however, it, too, is thin on the ground, particularly in relation to injury schemes 
as opposed to tort-based litigation settings. 31  A recent Australian study explored 
claimants ’  experiences of making decisions, seeking advice and legal services in 
the course of motor crash injury compensation claims in New South Wales. 32  
Th e Claims, Advice and Decisions aft er Injury (CADI) Study interviewed fi ve key 
informants (spanning lawyers, insurers, and the scheme regulator) and 20 motor 
crash compensation claimants recruited from a longitudinal cohort study of survi-
vors ’  health and social outcomes. Th e study identifi ed that claimants experience 
the claims process as dynamic and uncertain with respect to their health, recovery 
and the likely future impacts of injury; what the claims process entails; the role of 
key personnel, such as lawyers and insurers; how diff erent systems of support fi t 
together; and how their claims are assessed. Th e study fi ndings revealed diff ering 
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claimant preferences and approaches for managing advice sources  –  including 
lawyers  –  over the course of the claim. Th is diversity was closely connected to the 
varying levels of personal skills, experiences, capabilities and resources claimants 
brought to their claim. Claimants took a wide variety of pathways to the use of 
legal services. A number of interviewees were able to identify factors that were 
highly infl uential in their decision, including: 


•    lack of familiarity with or information about process and entitlements;  
•   preconceived impressions of the reputation or complexity of the process;  
•   perceived time pressure associated with lodging a claim;  
•   the seriousness of the injury and its immediate or projected life impacts;  
•   a lack of alternative support mechanisms (such as from a spouse or family);  
•   a negative encounter with the compensation payer, or an adverse decision;  
•   an off er of help from a lawyer in the claimant ’ s social network;  
•   a suggestion about representation from a trusted person (for example, a health 


care provider, police offi  cer or friend); and  
•   scepticism about the insurer ’ s interests, particularly with respect to lump sum 


compensation and whether the insurer ’ s off er would refl ect an accurate assess-
ment of claimant injuries.   


 Interestingly, the key stakeholders interviewed for the study tended to focus more 
on insurer-based catalysing events in explaining the conversion of claims from 
 ‘ direct ’  (unrepresented) to legally-represented status, such as an adverse decision 
with respect to liability or treatment funding. Evidence from the claimant perspec-
tive demonstrates that a recommendation from a trusted contact at any stage in 
the claim can have be an important infl uence on the decision to consult a lawyer, 
despite the nature of any relationship the claimant has with the compensation 
payer. 


 Th e CADI Study identifi ed that lawyers were an important resource for claim-
ants as they navigated the process of claiming compensation. Claimants identifi ed 
the service lawyers provided as including clarifying and explaining the law, process 
and claimants ’  entitlements; keeping claimants informed about claim progress; 
mediating interactions with the compensation payer; and negotiating the ulti-
mate claim outcome. Establishing whether the claim was worth pursuing was also 
a valuable aspect of the lawyer ’ s assistance, as was guidance for the claimant on 
the injury-related losses and impacts that were relevant to their claim. Claimants 
valued the way lawyers were able to identify impacts of injury that might otherwise 
have been overlooked, and their advice about ensuring a claim wasn ’ t  ‘ closed off  ’  
prematurely, before the likely course of injuries and their appropriate compensa-
tion was clear. 


 Th e most prominent approaches claimants described to dealing with their 
claim once the lawyer was acting were disengagement (including by  ‘ leaving it 
to their lawyer ’ , whether by active choice or not), or taking a more proactive and 
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involved stance. Some claimants adopted a mixed approach, making strategic 
use of their  ‘ lurking lawyer ’  to intervene when they encountered diffi  culty in the 
process they felt they could not manage themselves. Nonetheless, interactions with 
their own lawyer could be a source of stress for some claimants. Some reported 
the perception that communication with their lawyer did not seem to speed up 
the claims process. Fear and confusion about legal costs were reported as operat-
ing as a barrier to claimants seeking assistance from lawyers where it was desired. 
A number of claimants indicated they felt as though they lacked understanding 
about the legal costs agreements they had entered into. Th is dissatisfaction was 
magnifi ed in the context of the explanation of the way legal costs operated in 
connection with settlement with respect to the fees and costs that were deducted 
from settlement monies. 33   


   IV. Th e Health Impact of Claimants ’  Experiences in 
Injury Compensation Schemes: A Research Snapshot  


 Over the last two decades, a growing body of research about Australian work 
and transport crash compensation schemes has generated a valuable evidence 
base about claimants ’  experiences of, and outcomes associated with, engaging 
with claims processes. Th is research has been very eff ectively facilitated by large 
epidemiological cohort studies, together with analyses of administrative claims 
and health service payment data. Qualitative and quantitative research has estab-
lished that there is considerable diversity in claimants ’  experiences: some have 
straightforward, relatively trouble-free engagements, while for others claiming is a 
protracted and negative ordeal. A small proportion of claimants have highly chal-
lenging experiences of injury compensation claims processes. 


 Th e dominant characterisation of lawyer involvement in this literature is as 
a risk factor for poor client outcomes. It is common to fi nd a variation of lawyer 
presence (ranging from speaking with, or consulting, a lawyer, through to being 
formally represented) as a predictor variable in studies exploring a range of health 
and social outcomes. Such research oft en speculates that the fi ndings can be 
explained by plaintiff  lawyers instructing their clients to exaggerate, 34  a practice 
that would be in breach of the lawyer ’ s professional obligations and remains diffi  cult 
to prove or disprove. More nuanced explanations have considered the complexity 
of the reasons why claimants engage lawyers, and the possibility that those who are 
legally represented diff er in systematic ways to those without lawyers. 
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 Relatively few studies have linked analysis of claimants ’  experiences in 
compensation schemes  –  that is, how stressful or challenging the claimant 
perceived the process to be  –  to their health outcomes. 35  By seeking to unpack 
the way the process of claiming may itself negatively impact upon claimants ’  
health, this strand of research has raised important questions that go to the 
heart of the purpose of compensation schemes in the restoration and compen-
sation of injured persons. One such study explored the claiming experiences 
and health outcomes of a cohort of 332 Australian claimants in a longitudinal 
study over six years. 36  It combined validated health and quality of life meas-
ures with a survey about the stressfulness of claiming. Just over half of claimants 
reported experiencing moderate-to-high levels of stress in connection with 
one or more elements of the claims experience. Th e most frequently-reported 
sources of stress were understanding what the claimant needed to do for the 
claim (34 per cent of claimants); the delay associated with dealing with the 
claim (30 per cent of claimants); and the number of medical assessments or 
examinations required (27 per cent of claimants). Th e prospective nature of this 
study  –  in that claimants were recruited in hospital, shortly aft er their injury 
occurred and before their  ‘ exposure ’  to the claims process  –  enabled the research 
to explore the relationship between stressful experiences of the claims process, 
and claimants ’  long-term health outcomes. Th is analysis found that claimants 
who reported high levels of claim-related stress were at heightened risk of poor 
long-term recovery (with higher levels of anxiety, depression and disability, and 
poorer quality of life). Th ese associations between stressful claims experiences 
and poorer health and quality of life outcomes remained signifi cant aft er adjust-
ment for a range of clinical and demographic factors that may have predisposed 
claimants to experiencing the claims process as being stressful. 


 Th ese fi ndings build upon a range of health and medical research that has 
explored the relationship between claiming compensation and health outcomes. 
Usefully, they advance the evidence base by moving from identifying poorer 
outcomes amongst claimants to identifying potential mechanisms of the eff ect, 
focusing on the way diff erential experiences of the claims system are associated 
with claimants ’  outcomes. We now turn to exploring how legal practitioners might 
respond to these fi ndings.  
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  42    See       V   Holmes   ,  ‘  Compounding the Abuse: Lawyers for the Catholic Church in the Ellis Case  ’  ( 2014 ) 
 17 ( 3 )     Legal Ethics    433   .   
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   V. An Ethical Framing for the Lawyerly Response  


 For the lawyer, as for other scheme stakeholders, the suggestion that the way claims 
processes are experienced by claimants may contribute to poor health outcomes 
is alarming. Participating in, and even facilitating, processes that are damag-
ing to clients ’  health runs contrary to the plaintiff  lawyer ’ s conception of their 
professional role in assisting with supporting the claimant to seek a legal remedy 
through their claim. 37  Th ere is an inherent contradiction in a legal process that 
has the overt, legislative objective of restoring injured persons to work and health 
but in practice may have the opposite eff ect. Th e lawyer ’ s potential contribution 
to this impact adds another problematic dimension to existing understandings 
of the tension between the lawyer ’ s professionalism and the furtherance of their 
economic interests through their work. 38  


 Against this backdrop, legal ethics frameworks help us to understand and 
develop the range of ways lawyers might respond to the research evidence, 
and their limitations. In taking this stance, we bring to the practice context of 
Australian compensation schemes an approach previously applied to injury liti-
gation to understand lawyers ’  work. 39  Situating lawyers in their routine practice 
is critical for understanding the factors that shape their ethical judgments and 
decision-making. 40  Th ere is a considerable degree of overlap between injury litiga-
tion practices and lawyer work in compensation schemes. Th e structure of many 
Australian schemes sees administrative, no-fault claims operate as a precursor to 
a litigated dispute or damages claim. Previous ethical analyses have emphasised 
court-based work rather than the administrative making and processing of claims. 
Accordingly, we focus on the more routinised nature of work in injury schemes. 
We also concentrate on two of the chief sources of claim-related stress for claim-
ants in claims processes: the delay associated with claims processing and the 
number of medical assessments claimants are required to undergo in the building 
and assessment of their claim. 41  Importantly, we also limit our analysis to lawyers 
acting on behalf of claimants. While there are clear reasons to be interested in 
the practices of compensation payer-side lawyers, 42  we lack suffi  cient empirical 
insight into their work to include them. 


 We draw on Parker and Evans ’  four ethical approaches to lawyering to analyse 
the potential responses lawyers might make. 43  Th ese are the Adversarial Advocate, 
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the Responsible Lawyer, the Ethics of Care and the Moral Activist. Th ese ethical 
approaches are a way to organise the literature and common debates and insights 
in scholarly and practitioner discussion about lawyers ’  ethics. Parker and Evans 
put them forward as a practical way to help imagine the range of potential ethical 
responses lawyers can make to a situation, and come to a conclusion as to what 
response is appropriate. Th e ethical approaches can be seen in terms of diff erent 
but complementary attitudes or responses lawyers can make to their traditional 
role in the legal system in relation to clients, the courts and the law. We can think 
of them as responses to the traditional role-oriented conception of the ethics of 
lawyers as non-accountable partisans in the adversarial system. 


   A. Adversarial Advocacy and Responsible Lawyering  


 Th e fi rst of Parker and Evans ’  approaches is the most familiar, that of the Adversar-
ial Advocate. In this model, the lawyer ’ s actions and decisions are guided by their 
advocacy role in an adversarial system, with a duty to zealously argue for their 
client ’ s position within the bounds of the law. It is a conception that emphasises the 
client ’ s autonomy, and the lawyer ’ s loyalty to them. 


 Plaintiff  lawyers ’  accounts of their work highlight their sense of contributing 
to the achievement of just outcomes for their clients. Th e socio-legal literature 
indicates that this kind of justice seeking through maximising return to an under-
dog client against a large corporate or institutional defendant is central to many 
lawyers ’  self-identity and perception of their role. 44  Th e limited empirical evidence 
does tend to suggest that the involvement of a plaintiff  lawyer generates better 
monetary claim outcomes for claimants, 45  an eff ect that is likely to be explained in 
large part by the case (and client) selection practices lawyers employ. 46  Using the 
Adversarial Advocate frame, a lawyer might see themselves as justifi ed in taking 
the necessary steps to extract the greatest settlement possible for a claimant, by 
amassing as much medical evidence as possible to identify the relevant impacts of 
injury, and to prosecute the claim for as long as required to maximise the settle-
ment achieved.  


 Other professional and institutional stakeholders in compensation schemes 
do not share lawyers ’  enthusiasm for their Adversarial Advocate role, however. 
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Qualitative studies in the compensation health research fi eld have identifi ed 
that lawyers are sometimes perceived by other scheme stakeholders  –  including 
insurance claims managers, 47  policy makers 48  and health care practitioners 49   –  as 
contributing to poor claimant experience and outcomes through their work. Th e 
perception of lawyer involvement as a marker of increased adversarialism, cost 
and delay in claims processing seems to play a prominent role. Th ese characterisa-
tions are consistent with Galanter ’ s  ‘ taxonomy of anti-lawyer themes ’ , 50  including 
the vision of lawyers as  ‘ corrupters of discourse ’ ,  ‘ fomenters of strife ’  and  ‘ economic 
predators ’ . Th e conundrum Galanter identifi es, however, is that there are similari-
ties in these common critiques of lawyers and the attributes for which lawyers are 
esteemed by their clients. 51  Indeed, several of the positive lawyer characteristics 
Elbers et al report 52  that clients identify  –  decisiveness, independence and exper-
tise  –  refl ect the client ’ s preference for the Adversarial Advocate ’ s commitment to 
zealous advocacy for the client ’ s interests. 


 Th e second of Parker and Evans ’  approaches, the Responsible Lawyer, tempers 
the lawyer ’ s client advocacy with attention to their role as a trustee of the legal 
system and offi  cer of the Court  –  that is, the lawyerly responsibility to  ‘ make law 
work as fairly and justly as possible ’ , which may even necessitate acting as a  ‘ gate-
keeper of law and advocate of legal system ’  against the client in some cases. 53  In 
interpreting the formal rules and obligations lawyers are bound by, the responsible 
lawyer does not seek to exploit shades of grey, instead promoting the operation 
and eff ectiveness of the substantive law, maintaining autonomy from clients in 
representing the law to the client. 


 Legal ethics scholars have long identifi ed the gaps between the formal 
prescriptions of professional responsibility in the law of lawyering, and the lived 
experience in practice. Th e Australian Solicitors ’  Conduct Rules regulate lawyers ’  
conduct but shed little light on how a lawyer might best deal with a client ’ s stress in 
a claims process. 54  A solicitor is required to act in their client ’ s best interests, 55  but 
the precise meaning of  ‘ best interests ’  is elusive. As Wolski has identifi ed,  ‘ lawyers 
are aff orded a measure of discretion in deciding how to interpret and apply the 
rules and fi ll any gaps ’ , and the objectives and values of the processes they are 
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involved in are relevant to the exercise of the discretion. 56  Where proceedings are 
commenced in court, lawyers increasingly owe additional obligations that seek 
to temper adversarial lawyer behaviour by binding the advocate to operate as a 
responsible lawyer. 57  In the practice context of injury compensation schemes, 
claims management guidelines and protocols for claim processing and appropri-
ate dispute resolution seek to achieve similar eff ects, promoting non-adversarial 
and collaborative approaches. 58  A lack of evaluation means it is unclear how much 
these kinds of initiatives impact on the stressfulness of the experience from the 
client ’ s perspective, given that it is to some degree mediated through their contact 
with their lawyer. 59   


   B. Ethics of Care and the Th erapeutic Response  


 Th e approach Parker and Evans characterise as the ethics of care points to the 
lawyer ’ s responsibility to preserve relationships and avoid harm as superseding an 
impersonal idea of justice, with the nurturing of relationships and communities 
as the dominant guiding principles. 60  Th ere is a tendency to respond to evidence 
of the harmful eff ects of legal practices and actions via a particular conception of 
the ethics of care. Th e ethics of care recognises that the adversary system must be 
tempered with humanity and relational ethics that incorporates moral, emotional 
and health aspects and implications of clients ’  legal problems. It is associated with 
Carol Gilligan ’ s idea that women reason by reference to care, not rights. 61  


 At the same time as the compensation health research evidence base has 
been amassing, law as a profession and academic discipline has increasingly 
turned its attention to the health, welfare and wellbeing of participants in legal 
processes. Some of this attention has come through the profession ’ s refl ections 
on its own members, and the toll of mental health problems on law students 
and practitioners. 62  Th ere has been a turn toward non-adversarial justice and 
therapeutic jurisprudence for their emphasis of law ’ s health-related externalities, 
or costs. Other scrutiny has been generated through analysis of the impact of 
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and Litigation  ’  ( 2007 )  17      Journal of Judicial Administration    30    ;       WE   Wilkinson   ,  ‘  Th erapeutic Jurispru-
dence and Workers ’  Compensation  ’  ( 1994 )     Arizona Attorney    28    ;       TC   Ison   ,  ‘  Th e Th erapeutic Signifi cance 
of Compensation Structures  ’  ( 1986 )  64      Canadian Bar Review    605   .   


compensation claims processes on claimants in settings such as Royal Commis-
sions, 63  Ombudsman reports 64  and parliamentary committee inquiries. 65  


 Instinctively it makes sense to embrace the ethics of care response when consid-
ering the health impact of a legal process. Th is approach helps us to understand 
the ways actors, practices and systems might contribute to participants ’  health. As 
Pryor has identifi ed, 


  [a]lthough the lawyer is not doctor or therapist, his or her representation will intersect 
with and sometimes infl uence the client ’ s suff ering and loss process. Th e lawyer is a key 
player in many of the ways in which the claiming process could fold into and infl uence 
the client ’ s suff ering and recovery process. 66   


 In compensation schemes, which have a legislated focus on restoring claimants ’  
health, negative health impacts and the opportunity to do better have a pressing 
urgency. Th e ethics of care perspective has underpinned calls for lawyers in liti-
gation settings to modify their practice to improve claimants ’  experiences, oft en 
framed by therapeutic jurisprudence. Keet and colleagues, for example, suggest 
lawyers can prevent  ‘ litigation stress ’  in their clients through adopting client-
centred and collaborative practices, open communication with the client, giving 
consideration to appropriate dispute resolution processes, monitoring clients for 
stress and  ‘ decision fatigue ’  and preparing clients for evidentiary processes, such as 
cross-examination. 67  Other studies have used this approach to identify practices 
occurring in compensation scheme settings that impede or act against claimant 
recovery or quality of life. 68  


 Despite its intuitive appeal, there are dangers in over-emphasising the caring 
response as a means to address the health impacts of compensation claims 
processes. Such an approach can be unduly individualistic and have politically 
conservative implications. Th ere is a risk that the focus on procedural and inter-
actional justice entailed by the caring response may denigrate other dimensions 
of justice aff orded by compensation schemes, such as substantive and distribu-
tive justice. Consider, for example, the claimant who, on the advice of her lawyer, 







270 Genevieve Grant and Christine Parker


  69    Th e few examples of this kind of work include Vines et al, above, n 9; Grant et al, above, n 9.  
  70          M   Galanter   ,  ‘  Why the  “ Haves ”  Come out Ahead: Speculations on the Limits of Legal Change  ’  
( 1974 )  9      Law  &  Society Review    95     at 118 – 119.  
  71    Grant, above, n 32, 35 – 41.  
  72    Boon, above, n 29.  
  73    See       M   Hagan   ,  ‘  Participatory Design for Innovation in Access to Justice  ’  ( 2019 )  19      Daedalus    120   .   


elects not to pursue a lump-sum benefi t to which she might be entitled because 
of the additional medical examinations and delay that claiming the benefi t would 
require. Is such a claimant better off  having claimed or not claimed ?  Th e long-term 
outcomes of claimants in compensation schemes have not been the subject of a 
signifi cant amount of study  –  that is, we lack good data about the extent to which 
schemes actually achieve their economic restoration objectives. 69  In the absence of 
that key information, it is hard to assess whether promoting the caring response 
might translate into under-compensation. 


 Th ere is also potential for compensation schemes, insurers and claims manage-
ment agents to make self-serving use of evidence of the negative health impacts 
of stressful claims processes. Reforms or practice modifi cations that purport to 
reduce the stressfulness of the process could foreseeably also reduce access to 
benefi ts, legal representation, avenues of review or appeal, or public dispute reso-
lution mechanisms. Such changes could reduce the stress of the claims process, 
and scheme costs, but in ways that diminish the substantive support claimants are 
able to access. Interestingly, plaintiff  lawyers have a complex symbolic and social 
capital in reform debates in relation to compensation schemes. Th ey are perceived 
in policy development and law reform processes as having a deeply vested interest 
in protecting claimant access to benefi ts and therefore the lawyer ’ s own profi ts 70   –  
but injury claimants oft en lack an alternative eff ective and knowledgeable repre-
sentative voice, particularly beyond the workers ’  compensation context. 


 Th ere is further complexity in the likelihood that diff erent claimants have 
diff erent preferences about claims processes and what it means to resolve a claim 
in a way that minimises stress for them. 71  A truly claimant-centred approach 
should accommodate diff erent claimant preferences for how a claim is resolved: it 
might not be as simple as generically making the experience as  ‘ low stress ’  as possi-
ble. For example, should the priority be to resolve a claim as quickly as possible, 
drawing on the lawyer ’ s experience with previous like claims (which may reduce 
the opportunity for client participation, and result in claim resolutions discounted 
for imperfect evidence) ?  Or to ensure that the most accurate evidence is collected 
to support the client ’ s claim (which may take longer and cost the client more) ?  
Should it be to maximise client participation and voice in the process (which again, 
may take more time and cost more) ?  72  Or to truly tailor the way legal services are 
delivered to the needs and preferences of claimants  –  that is, to make them more 
human-centred ?  73  Th e diversity of claimant views on these matters is not likely to 
be well accommodated by the economies of scale and consistency of approach that 
underscore practice in plaintiff  law fi rms. Many claimants are not highly informed 
consumers of legal services (particularly at the point at which legal services are 
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  74    Grant, above, n 32, 31 – 33.  
  75          B   Brijnath    et al,  ‘  Is Clinician Refusal to Treat an Emerging Problem in Injury Compensation 
Systems ?   ’  ( 2016 )  6 ( 1 )     BMJ Open      e009423, 5.  
  76    Pryor, above, n 66, 598 – 99.  
  77    Parker and Evans, above, n 2, 37 – 38.  
  78    See, for example,       C   Parker    and    T   Rostain   ,  ‘  Law Firms, Global Capital, and the Sociological Imagi-
nation  ( 2011 )  80      Fordham Law Review    2347    ;       S   Kerr    and    C   Parker   ,  ‘  Making Climate Real: Climate 
Consciousness, Culture and Music  ’  ( 2019 )  30 ( 2 )     King ’ s Law Journal    185   .   
  79    Parker and Rostain, above, n 78.  


fi rst engaged), 74  so it is unlikely that a fi rm off ering such diff erentiated services 
would acquire a signifi cant market advantage. 


 Finally, taken to its extreme, an ethics of care response to the health impacts of 
the stressful compensation claims processes could result in advice that an injured 
person not pursue a claim to  ‘ protect ’  them from a potentially damaging claims 
experience. Evidence suggests this advice is already being provided by some 
health care practitioners dealing with patients with work-related mental health 
and musculoskeletal conditions. 75  Such an approach is problematic for a range 
of reasons: it could result in systematic underclaiming by groups with particular 
conditions or demographic profi les, and impact on the data used to make deci-
sions about scheme performance and to understand the burden of injury. It is 
also questionable whether the lawyer has what Pryor describes as the  ‘ therapeutic 
competence ’  to assess whether or how each aspect of their management of a claim 
will impact upon a client. 76  By focusing on the individual claim level, the lawyer 
concentrating on such a  ‘ caring response ’  misses the opportunity to contribute to 
the development of improved processes at the level of the compensation scheme 
and legal system. We now turn our attention to the lawyer ’ s role in this work.  


   C. Building a Complete Picture with Moral Activism and the 
Sociological Imagination  


 Th e fi nal approach, the lawyer as Moral Activist, sees them as capable of acting 
as an agent of justice, agitating for change to enhance substantive justice through 
public interest lawyering, law reform activities and counselling clients to pursue the 
moral course. 77  Moral activism is a necessary complement to the other approaches 
to make them meaningful. Our analysis here is one part of a broader project on 
lawyers ’  ethics and the sociological imagination. 78  Th e central contention of the 
project is that lawyers ’  ethics  –  including the dimensions represented by Parker 
and Evans ’  four approaches  –  should not be a matter of purely private, individual 
morality and were never developed to be so. Rather, as the sociologists of law and 
the legal profession recognised in the past, at their best professional ethics are 
precisely about connecting the individual ’ s practice of their profession with public 
interest. 79   ‘ Sociological citizenship ’  off ers the vehicle for understanding how indi-
viduals ’  behaviours and actions can shape social structure and culture, while the 
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  80          S   Silbey    et al,  ‘  Th e  “ Sociological Citizen ” : Relational Interdependence in Law and Organizations  ’  
( 2009 )  59      L ’ Ann é e Sociologique    201    ; see also      C   Wright Mills   ,   Th e Sociological Imagination  ,  2nd edn  
(  Oxford  ,  Oxford University Press ,  2000 ) .   
  81    Grant, above, n 31, 631.  
  82    See Pryor, above, n 66, 588 – 97 (indicating ways that a lawyer might engage in a practice informed 
by awareness of the claimant ’ s process of suff ering and loss, but still respecting the boundaries of the 
lawyer ’ s competence);       RE   Rosen   ,  ‘  And Tell Tchaikovsky the News: Th e Wedding of Th erapeutic Juris-
prudence and Preventive Lawyering  ’  ( 1999 )  5 ( 4 )     Psychology, Public Policy, and Law    944   .   


social structure concurrently shapes individuals ’  consciousness. 80  By connecting 
the actions of individuals to broader system change, sociological citizenship casts 
light on how the lawyer might work to improve claims systems and processes for 
the benefi t of claimants whose health might be negatively aff ected by the stressful-
ness of the process. 


 Each of Parker and Evans ’  four approaches is necessarily distilled in its descrip-
tion: in practice, they are multidimensional, consistent with the shape of law and 
justice, and so should be the lawyer ’ s ethical response to research fi ndings of the 
kind under consideration here. Th ere is a need for lawyers to exercise imagination 
to ensure legal processes and systems can be caring but also just. Th ey can do this 
by working as a profession to have and take responsibility for collective action to 
keep improving the system at hand. Th is drive should be kept in balance with the 
other approaches already considered. Th e empirical research fi ndings about the 
health impacts of stressful claims processes should prompt our sociological imagi-
nation as lawyers responsible for legal justice in a number of ways. Consider, for 
example, the highly variable nature of claimants ’  experiences: the majority have 
straightforward, trouble-free passages through compensation systems, while a 
small proportion have protracted, stressful and diffi  cult interactions. 81  Th e way a 
lawyer interacts with a client may infl uence their experience of procedural justice 
for better or for worse. Evidence of claimant perspectives suggests that much of 
these clients ’  stress and dissatisfaction appears to come from a basic desire to get 
justice, that is, to be heard, believed and compensated in a timely and eff ective 
manner. Th is indicates that some clients ’  experiences of compensation systems, 
and especially their sense of procedural justice, relates to their experience of legal 
services and systems. Th at is, claimants want to engage with the legal system to 
obtain just compensation and want their lawyer to be their guide, advocate and 
expert representative, in line with fairly traditional notions of adversarial advocacy 
and responsible lawyering. Of course, they need their lawyer to do so sensitively 
and with humanity and care  –  and this need for an ethics of care ought not to be 
any great revelation. 82  


 We suggest that in addition to implementing aspects of the canvassed ethics 
of care approach, lawyers need to take responsible lawyering and moral activist 
responsibility for justice of the existing system and its accompanying institutions. 
Recognising the multiple roles plaintiff  lawyers have in injury compensation 
schemes is a key part of formulating the optimal response to the health-related 
research evidence. In the context of compensation schemes, a key focus for this 
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work should be the opportunity to work collaboratively with schemes, insurers 
and regulators to implement improved cultures and practices. While attention 
is oft en drawn to the lawyer as advocate for the individual client, lawyers also 
contribute to system design, change, reform and evaluation, through advocacy by 
peak bodies, liaison and reference groups, having input into policies and protocols 
that shape how claims are managed and processed and the compensation system 
is implemented as a matter of practice, in addition to the formal law on the books 
in compensation scheme statutes. Th ese opportunities could be used to promote 
initiatives such as dispute resolution system that are about a more integrated and 
holistic sense of justice  –  including restorative justice and apology where appropri-
ate, for example. Lawyers could also consider the more widespread implementation 
of systems for public interest activism and lobbying to support these eff orts. Such 
steps are likely to generate a more sustainable response for the benefi t of claimants, 
compensation schemes and their stakeholders, including the legal profession and 
the broader community.   


   VI. Conclusion  


 Recent research evidence suggesting that stressful experiences of legal processes 
are associated with poor health outcomes adds an empirical bite to lawyers ’  
understanding of their work in injury compensation systems. Our analysis, while 
necessarily only focused on lawyers acting for claimants, rather than for compen-
sation schemes or payers, indicates that a more nuanced reaction than one based 
solely on the ethics of care instinct is preferable. A range of ethical resources are 
available, as illustrated by Parker and Evans ’  four approaches and encapsulated by 
sociological citizenship, to enable lawyers to formulate a multidimensional and 
more sustainable response.   
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