
 
 

 
SUBMISSION OF THE NEW SOUTH WALES BAR ASSOCIATION 

 
SIRA REVIEW OF THE “MINOR INJURY” DEFINITION 

 
1. There have been over 17000 claims to date under the Motor Accident Injuries Act 2017 scheme to 

the end of July 2019. 12444 of those claims have been determined as either minor or non-minor. 
 

2. Ernst and Young’s November 2018 review of the scheme for the NSW Government stated that the 
scheme would produce 188 claims a month involving minor injuries, confining those people to 
statutory benefits. 
 

3. However, the proportion of claims under the scheme that have been assessed as involving minor 
injuries is almost double that estimate, averaging 363 assessed minor injury matters a month. 
 

4. That figure is a clear indication that the minor injury test is excluding many more matters than 
intended, not working as it should, and is fundamentally flawed. The New South Wales Bar 
Association is deeply concerned that the current expansive definition of “minor injury” under the 
2017 scheme excludes many genuinely injured people from adequate compensation. Victims 
suffering ‘minor injuries’ receive no more than 26 weeks of benefits under the scheme. Yet the 
definition of ‘minor injury’ is so expansive it can capture injured people who may never return to 
work. 
 

5. It is also clear that the original actuarial estimates on which the scheme has been designed have 
substantially overestimated the number of claims per annum. The scheme was formulated on the 
basis that there would be 16,000-18,000 claims per year, meaning that at the 20 month mark there 
should have been 26,660 - 30,000 claims as at the end of July 2019. However, as of that date there 
have only been 17403 claims in total, which is another indication that the severe restrictions 
regarding minor injury in the scheme have been based upon inflated actuarial assumptions. 
 

6. Insurers have complete control of the process. There is no sign of the promised change in insurer 
behaviour. Insurers are spending over $1million per month defending these claims while injured 
claimants are only spending $66,406 per month pursuing their claims. That is a graphic illustration 
of the imbalance which exists. 
 

7. It is clear that the solicitor client relationship in relation to claims by people injured on our roads 
has largely been destroyed and it is insurers who benefit as a result. 
 

8. The State Insurance Regulatory Authority (SIRA) should seek feedback directly from every 
claimant in the scheme to assess the impact that minor injury determinations are having 
on individuals. A review of insurers files alone will only provide information as to what the insurer 
chooses to record. Feedback from claimants should be sought on an ongoing basis. 



 
9. Has each claimant in the scheme to date been invited to make a submission for the purpose of this 

review? The collection of this information, in an unfiltered form, is the best way to evaluate the 
experience of claimants in dealing directly with an insurance company in an 
adversarial environment. The New South Wales Bar Association strongly recommends that 
consultation with all claimants under the scheme be urgently undertaken. 
 

10. The New South Wales Bar Association has worked closely with SIRA and the NSW Government 
for many years to assist wherever possible to inform the development of this scheme. Such co-
operation is only possible when information is shared in a collaborative way for the benefit of all. 
It is not possible for any more detailed submissions to be made at this stage as the relevant data as 
to the operation of the scheme has not been made available. 
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