
 

 

17 September 2019  
 

 
Motor Accidents Insurance Regulation 
State Insurance Regulatory Authority 
Level 6, McKell Building  
2-24 Rawson Place 
Haymarket NSW 2000 
 
By email:  MAIRstakeholder@sira.nsw.gov.au   

 
Dear  
 
SIRA review of the minor injury definition 

Thank you for providing the Insurance Council of Australia (ICA) the opportunity to contribute 
to the review of the minor injury definition against the objectives of the Motor Accidents 
Injuries Act 2017 (the Act). 
 
As per the terms of reference, the aim of the new CTP scheme (the Scheme) is to have more 
benefits go to those persons that are seriously injured and to provide insurance protection to 
all people injured on the road with access to benefits and support to help them recover 
quickly and to return to work and health.  
 
The ICA’s CTP insurer members agree that the minor injury definition and process has, to 
date, generally been working well. Having said this, insurers also agree that there are 
opportunities to refine some aspects of the Scheme to better achieve its aims and objectives 
and to achieve optimum customer outcomes.   
 
The issues in focus can be categorised as follows: 
 

1. The success of the internal review process; 
2. The interplay between psychological injuries and the minor injury definition; 
3. Definition of minor injury and its impact on treatment and recovery; 
4. Physical injuries in the context of minor injuries. 

 
The success of the internal review process 
 
The ICA advises that insurers are generally satisfied with the internal review process.  
Internal reviews are standard across all classes of business underwritten by insurers. The 
ICA supports the ongoing requirement for insurers to include internal reviews as part of their 
overall claims management approach. Internal reviews: 
 

• Allow efficient, timely resolution of disputes without the need to proceed through an 
adversarial system. Timely resolution of disputes often leads to a timely reinstatement 
of statutory benefits to the claimants where appropriate and lawful to do so; 
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• Allow for direct communication between the claimant and the internal reviewer, giving 
claimants a valuable opportunity to voice their concerns and clarify issues during the 
process. 

• Allow claimants access to a quick and simple dispute resolution system 
unencumbered by complexity and without the need to access legal representation. It 
is noteworthy that there is no evidence of a substantial difference between the 
overturn rates of legally represented and non-represented claimants, indicating that 
claimants do not suffer any disadvantage not having legal representation in the 
dispute resolution process. From the Scheme inception date, for the industry as a 
whole, the overturn rate at minor injury internal reviews is 13% for direct claims and 
12% for legally represented claims.  

 
• Minor Injury Internal Reviews: overturn rate in favour of claimant (Industry)

 
 
 
The interplay between psychological injuries and the minor injury definition 
 
Psychological injury has emerged as a societal problem that has caused volatility within all 
bodily injury insurance schemes in Australia and around the world.    
 
Research indicates that people injured in motor vehicle accidents are at greater risk than the 
general population of developing a mental health condition. Whilst the exact cost of mental 
health injuries caused by road trauma specifically is unknown, the nationwide cost of mental 
health in Australia is more than $60 billion (National Mental Health Commission 2016). 
 
Recognising the above risks and the potential costs to the Scheme, our members are 
focussed on prioritising early treatment and support. It is concerning, however, that members 
are observing that there is a growing cohort of claimants who have not requested any 
psychological treatment but are presenting to the Dispute Resolution Service (DRS) with a 
non-minor psychological diagnosis.  
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As a result of this observation, the Insurance Council of Australia requested Finity Consulting 
undertake a preliminary analysis of disputes at DRS. 
 
Insurers identified all claims where at least one dispute had been lodged at DRS. Of these, 
Finity selected a sample of approximately 100 disputes to review in detail, with at least 20 
disputes from each insurer. The sample was selected to focus on more complex disputes, 
including claims with multiple disputes, and claims with minor injury disputes. It was therefore 
a targeted sample, not a representative sample, and was designed to identify and highlight 
any issues of concern around the dispute resolution process.  
 
In respect to the minor injury definition, Finity identified a significant number of cases where 
psychological injuries were first claimed at the internal review stage, and for some claims, 
psychological injuries were first claimed at the DRS stage.  
 
Where psychological injuries were first claimed at the DRS stage, a significant number of 
these claims were confirmed to be non-minor psychological injuries by DRS. 
 
Through their analysis Finity observed the requirement that an insurer make an initial 
decision regarding a minor injury within 3 months can, for a number of reasons, be very 
challenging. For example, some conditions, in particular psychological injuries, may not 
present as a non-minor injury diagnosis within a three month period, or even be identified as 
a diagnosis until the DRS process commences, some 6 months after a motor vehicle 
accident.  

Findings of the analysis is illustrated in the graphs below:  
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This preliminary analysis is similar to that noted in the SIRA commissioned review of the first 
1000 claims. This review found that “overall the data, including the disputes data suggests 
that the minor injury definition for physical injuries is working reasonably well. In contrast the 
minor injury definition for psychological injuries appears to be more problematic.  This 
requires further investigation as it may reflect difficulty in correctly diagnosing psychological 
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injuries. Another factor is that some psychological injuries take some time to develop and 
thus will be diagnosable only with delay after injury”.1 
 
The ICA supports the review’s call for further investigation of psychological injuries within the 
Scheme with a focus on the cohort of claims where symptom reporting and access to 
treatment appears to have been significantly delayed (sometimes up to six months). 
Consideration also needs to be given to any incentives within the Scheme for obtaining a 
non-minor psychological injury diagnosis to ensure this does not become a source of claims 
exaggeration.   
 
Terminology- minor vs non minor injury 
 
The Insurance Council has some concerns regarding the use of the terminology “minor 
injury”. It is the experience of our members that there are emotional connotations attached to 
this term. The categorisation of a claimant’s injury as minor within the definition of the Act 
can cause angst for claimants who do not perceive their symptoms as minor and has the 
potential to impede recovery. Therefore, the use of alternate, more generic terminology 
should be considered. For example, categorising minor vs non-minor injury as ‘Category A’ 
and ‘Category B’.  
 
Treatment for minor injuries beyond 6 months 
 
Section 3.28(3) of the Act allows treatment to continue after 26 weeks for minor injuries if the 
treatment will ‘improve the recovery’ of the injured person. Our members agree that this 
allowance is beneficial for a small number of injured people.  
 
However, the lack of clear guidelines around what constitutes “improving recovery” or a 
specification of a timeframe for ongoing support, creates some operational challenges for 
insurers. This also creates challenges in managing the injured person’s expectations about 
the duration of treatment.   
 
We request SIRA consider providing further guidance around this entitlement and suggest 
that the concept of "improve recovery" could be refined with reference to the clinical 
framework for the delivery of health services principles such as: 
 

• Measure and demonstrate the effectiveness of treatment; 
• Adopt a biopsychosocial approach; 
• Empower the injured person to manage their injury; 
• Implement goals focused on optimising function, participation and return to work; 
• Base treatment on the best available research evidence. 

 

 

                                                 
1 SIRA Progress Report, Review of the first 1000 claims in the new 2017 CTP Scheme; John Walsh Centre for 

Rehabilitation Research; Northern Sydney Local Health District; Kolling Institute of Medical Research; 
University of Sydney. 
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Physical injuries  

Our members’ experience indicates that the minor injury definition is achieving the Scheme 
objectives. Those with injuries classified as minor under the definition are accessing early 
treatment and early resolution of claims is being achieved.  

On the whole, the minor physical injury definition is working well. However, there is 
inconsistency amongst the medical profession and the decisions at the DRS in relation to 
certain physical injuries. This includes: 
 

• Whether an annular tear is a minor or non-minor injury, and more specifically whether 
an annular tear is a common degenerative condition or caused by a motor vehicle 
accident; 

• How minor scarring and other skin injuries should be classified;  
• How the minor injury definition should be appropriately applied to concussion injury; 
• How the deterioration or improvement of injuries impact on the classification of an 

injury as minor or non-minor.  
 
To ensure a better customer experience and to minimise disputes in the Scheme our 
members believe there is a need for additional guidance around these specific injury types.  
 
Conclusion 

The ICA, on behalf of the CTP Insurers in NSW, continues to be committed to the aims of the 
Scheme.  Nonetheless, as with any new scheme, there are areas where adjustments and 
tweaks can be made to improve the performance of the Scheme in support of its aims and 
objectives. 
 
The ICA and insurers would welcome the opportunity to discuss this feedback with you 
further and provide any additional information that may assist.  
 
If you have any questions please contact  

 
 
Yours sincerely  
 

 
 
Robert Whelan  
Executive Director & CEO 
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